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STATEMENT OF QUESTION PRESENTED 


The question is whether the widow and children of an employee, 
who is on call twenty-four hours a day and earns a guaranteed minimum 


wage for keeping himself available and responding to call and who sus- 
tains fatal injuries while in the very act of responding to a specific call 
from his employer to report for a work assignment at a particular time 


and place, are entitled to the benefits of the Workmen's Compensation 
Act for the District of Columbia. 
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I. Employees Who Are Subject To The Control 
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"On-Call" Twenty-Four Hours A Day Are 
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Compensation Act While Obeying A Direct 
Command From The Employer 5 6 


The Essence Of The Test Of Compensability 
Is The Strength Of The Connection Between 
The Employment And The Activity In Which 
The Employee Was Engaged At The Time Of 
His Injury . . ; . " . . 


The Record Discloses, Unequivocally, That 
Decedent Was Earning Pay At The Time Of 
His Accident And That He Had No Regulss 
Reporting Station ° 


Appellants Are Entitled To Relief In This 
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Findings Are Not Supported By Substantial 
Evidence Upon The Record Considered As 

A Whole And His Order Is Inconsistent With 
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Appellees p 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Appellants filed a claim with the Deputy Commissioner, ‘Bureau 
of Employees* Compensation, for Workmen's compensation benefits 
due them by virtue of the accidental injuries sustained by Jack Neil 


Foster on November 24, 1965 which resulted in his death on December 
23, 1965. Said Deputy Commissioner rejected appellants’ claim by 
order dated January 5, 1967. Appellants thereupon filed a Complaint 

in the United States District Court for the District of Columbia praying 
that this order be set aside pursuant to the provisions of Sec. 21 of the 
Longshoremen’s and Harbor Workers' Compensation Act (33 U.S.C. 921), 
which is applicable to employment in the District of Columbia by the 
provisions of Sec. 36-501, D. C. Code (1961 Ed.). On motions and cross- 


motions for summary judgment, appellants’ Complaint was dismissed 


by order of the United States District Court for the District of Columbia 
on October 4, 1967. Appellants now appeal from that final order. Juris- 
diction is vested in this Court by virtue of 28 U.S.C.A. $1291. 


STATEMENT OF THE CASE 


As of November 24, 1965, Jack N. Foster was an employee of 
Safeway Trails, Inc. Both employer and employee were subject to the 
provisions of the District of Columbia Workmen's Compensation Act, 
and the liability of the employer under that Act was insured by the 
Aetna Casualty & Surety'Co. Mr. Foster's average weekly wages at 
that time were in excess of $105.00 (Tr. 45; J.A. 19). 


Mr. Foster was employed as a bus driver in the capacity of "extra 
board" operator. These men do not have specific driving assignments 
but remain on call 24 hours a day, reporting to whatever place at what- 
ever time the employer may designate when he calls (Tr. 17-22; J.A. 

7, 10). On November 24, 1965 Mr. Foster received a call at approxi- 
mately 2:15 p.m. from the employer's dispatcher directing him to re- 
port to the employer's garage at 1905 Brentwood Road, N. E., by 4:00 
p.m. for a driving assignment. Mr. Foster was driving his own private 


vehicle en route from his home in Glen Burnie, Maryland to the garage 
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when he was involved in an automobile accident on the Baltimore- 
Washington Parkway about one mile from the garage. He sustained 
injuries in this accident which resulted in his death (Tr. 19-20; J.A. 8). 


All drivers for Safeway Trails were required to joina union, 
Brotherhood of Railroad Trainmen, within 60 days of their employment, 
and thereupon the terms of the union contract became a part of the work 
rules of the Company binding the employees (Tr. 20-21; J.A. 8, 9). 
Certain provisions of the union contract apply only to "extra board" 
operators and not to regular drivers. Examples are: Article 11, Sec. 
3, requiring "extra board" operators to provide themselves with tele- 
phone service in order to be considered as available; and Article 13, 
Sec. 13 which provides a guaranteed minimum wage to "extra board" 
operators who are available for service regardless of the actual driving 
mileage (Tr. 23, 26; J.A. 10, 12, 13). "Extra board" operators are further 
differentiated from regular run drivers in that they do not always report 
to the same place nor do they report at any particular time, and must 
await their instructions from the employer (Tr. 21, 22; J.A. 9), 
Furthermore, they have no right to refuse any call for their services 
without being subjected to disciplinary measures, a rule which does not 
apply to regular run operators (Tr. 24; J.A. 11). : 


Notwithstanding the uncontradicted evidence to the contrary, the 


Deputy Commissioner found that at the time of injury this employee 
was en route in his accustomed manner to his regular reporting station, 
was performing no services incidental to his employment as a bus 
driver, and that his pay commenced upon his reporting for duty. These 
findings are not supported by the evidence recited above, describing 

the events of this particular case and the conditions of employment for 
"extra board" operators. Consequently, his conclusion that the injury 
and subsequent death of the employee did not arise out of and in the 
course of the employment, is inconsistent with the established law. 


STATEMENT OF POINTS 


1. It was error for the District Court to dismiss the Complaint 
and deny appellants’ motion for summary judgment on the grounds that 
appellees were entitled to judgment as a matter of law when the Record 


considered as a whole clearly demonstrates that the decedent's injury 


and subsequent death resulted from an accident which occurred in and 
arose out of the course of his employment. 


2. It was error for the District Court to fail to overturn the 
Deputy Commissioner's specific finding that decedent's pay commenced 
upon his reporting for his assigned tour of duty when the uncontradicted 
evidence in the Record is that the decedent was compensated under al- 
ternative pay systems and that he was performing a service which was 
a prerequisite to qualify him for a guaranteed weekly wage at the time 


of his fatal injuries. 


3. It was error for the District Court to fail to overturn the spe- 
cific finding of the Deputy Commissioner that the employee was en route 
in his accustomed manner to his regular reporting station when the un- 
contradicted testimony was that the employee had no regular reporting 
station. 


4. it was error for the District Court to fail to overturn the 
Deputy Commissioner's specific finding that the employee was perform- 
ing no services incidental to his employment as a bus driver when the 
record considered as a whole could only support the finding that the em- 
ployer had created a particular category of drivers, namely, "extra 
board" operators, upon whom he relied to be available for and respond 
to call for special assignments 24 hours a day, and that the decedent 
was, in fact, obeying his employer's direct order within this employer- 
created instrumentality for the employer's benefit at the time that he 
met his death. 


SUMMARY OF ARGUMENT ! 


| 
Although this case falls within the broad category of "going and 
coming" cases where an employee sustains injury while traveling from 
his home to an assigned place of employment, there are a number of 
significant factors present in this case which make it qualify as an ex- 
ception to the general rule that such cases are not compensable. Pri- 
mary among these is the element of employer control over this particu- 
lar employee who was "on-call" for 24 hours a day. Decedent was an 
"extra board" operator, a special category of bus driver created by the 
employer in order that the employer might have certain personnel avail- 
able to him to meet his extraordinary and emergency needs. The em- 
ployer would call these men if they were needed for extra buses on 
scheduled routes, excursion trips, emergency substitutions and the like. 
As such they were kept on a special roster and required to equip them- 
selves with telephone service to be available to the employer. This ar- 
rangement interfered with their social and recreational activities but, 
in return, the employer provided them with a guaranteed minimum week- 
ly wage, payable regardless of whether they were called upon to do any 
driving, provided that they remained available for call. : 


As part of this picture of employer control and mutual considera- 
tion flowing between employer and "extra board" operator during the 
latter's non-driving hours, we have the added factor that this particular 
employee sustained fatal injuries while in the very act of responding to 
his employer's order. This establishes a definite causal relationship 
between the employment and the injury. There is no question that the 
employer called decedent at his home and ordered him to report. Nor 
is it questioned that decedent was complying with this order, traveling 
the direct route from home to destination commanded by the smog 
when his fatal accident occurred. Clearly, this is suffering an injury 


by reason of a risk incidental to the location where the employment re- 


quires him to be. 


Three specific findings of fact in paragraph 4 of the Deputy Com- 
missioner's order are’ not only not supported by substantial evidence in 


the Record, but the Record as a whole compels the opposite findings. 


Only two witnesses testified at the hearing, decedent's widow and the 
employer's District Supervisor of Operators. Neither witness was im- 
peached or discredited. Their testimony, as set forth in the Joint Ap- 
pendix, compels the conclusions that at the time of his injury the dece- 
dent had no regular reporting station but was serving his employer by 
proceeding to a particular location as ordered by the employer and was 
earning his guaranteed minimum wage by so complying with the employ- 
er's order. 


Appellants rely on the authority of this Court to set aside admin- 
istrative findings which are not substantiated by the Record as a whole 
and which are inconsistent with law. The entire Record is the subject 
of review within the established framework that all doubts, factual or 
legal, are to be resolved in favor of the employee or his dependent 
family and that the Act is to be construed with a view to its beneficent 
purposes. Appellants pray that the order of the District Court be re- 
versed with instructions to enter summary judgment in behalf of the 
appellants in accordance with their Complaint. 


ARGUMENT 


EMPLOYEES WHO ARE SUBJECT TO THE CONTROL OF THEIR 
EMPLOYER BY VIRTUE OF BEING HELD "ON-CALL" TWENTY- 
FOUR HOURS A DAY ARE WITHIN THE COVERAGE OF THE | 
WORKMEN'S COMPENSATION ACT WHILE OBEYING A DIRECT 
COMMAND FROM THE EMPLOYER 


Decedent Jack N. Foster was employed by Safeway Trails, Inc. as 
an "extra board" operator, a special group of bus drivers created by the 
employer to meet the Company's need for additional drivers to handle un- 
usually large passenger demands, special excursion trips and emergency 
substitutions. The salient features of this particular category of employ- 
ees are that they remain available for call to duty 24 hours a day and that 
they are entitled to a guaranteed minimum wage for so doing. | 


The control over the employees exercised by this employer during 
the employee's non-driving hours is the decisive factor in this case. It 
reflects a premeditated effort by the employer to continue the employ- 
ment relationship into the employee's "at home" hours. By contract, 
the "extra board" man must be available 24 hours a day, 6 days a week 
to qualify for his guaranteed minimum wage (Tr. 26, 27; J.A. 12, 13). 

He must receive and accept all calls for duty during that period or suffer 
disciplinary consequences (Tr. 24, 31, 34-36; J.A. 11, 15, 17, 18). In 
order to comply with these conditions, he and his family had to make 
personal sacrifices regarding their leisure activities and social and 
recreational pursuits (Tr. 14, 16, 17; J.A. 5-7). | 


Thus, the employer-employee relationship persisted beyond the 
employer's premises and equipment and invaded the home life. The legal 
effects of this extension of control, particularly when it is created by the 
employer solely to serve his ends, are to remove these drivers from the 
legions of "nine-to-five" type employees with regular hours and places 


of employment and, more importantly, to remove them from the opera- 
tion of the so-called "going and coming" rule as applied in workmen's 


compensation cases. 


In Voehl v. Indemnity Ins. Co. of N. America, 288 U.S. 162, 53 
S. Ct. 380, 77 L.Ed. 676 (1933), the Supreme Court laid down the general 
rule that the journey to and from home is not usually part of the employ- 
ment unless there is an express or implied agreement that the journey 
shall be so considered. In the words of the Court: "An agreement to 
that effect may be either express or be shown by the course of business. 
In such case the hazards of the journey may properly be regarded as 
hazards of the service, and hence within the purview of the Compensa- 
tion Act.” 


Compensation was awarded in the Voehl case because the employer 


paid the employee a specific travel allowance for journeys to and from 


his home on Sundays or after normal working hours. Voehl, like the de- 
cedent Foster, was on call 24 hours a day to perform maintenance serv- 
ices. 


State cases, subsequent to Voehl, have followed the same rule but 
have displayed an increasing tendency to award compensation for acci- 
dents incurred while traveling pursuant to on call" duty. The rationale, 
of course, is that employers who maintain control over employees around 
the clock will be held to be engaging in a course of business which demon- 
strates an implied agreement to make the hazards of responding to call, 
hazards of the employment itself. The effect of this approach is the very 
healthy one of restoring the emphasis to the statutory requirement that the 
injury must arise out of and in the course of the employment. There is 
no statutory language employing the words "going and coming." 
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The case which best illustrates this approach is O'Brien v. First 
Camden Nat'l. Bank & Trust Co., 37 N. J. 158, 179 A.2d 740 (1962). 
O'Brien was a bank guard who had the responsibility of opening the bank 
each morning. He was instructed by his employer to go first to a local 
police station a couple of blocks from the bank and pick up a police es- 
cort prior to opening the bank at 8:00 a.m. One morning O'Brien's son 
drove him directly from his home to a point across the street from the 
police station. He was injured while crossing that street. He had never 
set foot in the police station or on his employer's premises, and there 
was no evidence of any travel allowance. In holding the case compensable 
against the defense that the employee was merely on his way to work, the 
New Jersey Supreme Court adopted a historical approach as follows: 

| 


"In the administration of workmen's compensation 
laws, a doctrine grew up known as the ‘going and com - 
ing' rule. ... The sweeping generality of the rule 
inevitably spawned exceptions. ... The various ex- 
ceptions adopted have in turn brought back into sharper 
focus the basic statutory test of compensability, that is, 
whether under the facts and circumstances of the partic- 
ular situation the injury arose out of and in the course of 
employment. Too easy reference to the subordinate 
going and coming precept manifestly pointed in the, 
direction of injustice in particular fact complexes. 
(Emphasis added) 


Application of this basic test to the facts inj a 
given case must be engaged in with an appreciation 
of the beneficent social purpose of workmen's compen- 
sation. When so applied, if it can be said reasonably 
that the employee is serving an incidental interest of 
his employer at the time of the injury, the right to com- 
pensation exists." 179 A.2d at 742 


In New York we find that the mere existence of employer control 


can afford a basis for awarding compensation. Carroll v. Provenzano, 
259 N.Y.S. 2d 118 (1965), is a case involving a bartender who usually 
worked set hours but was asked to come in and help out for an extra day. 
On his regular days he ate one meal on the premises, free of charge. 
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On this special day, however, the employer instructed him to go home 

for lunch, but if things got busy he would be called. There was no call, 
and he sustained injury on the public sidewalk while walking back to work. 
This injury was held compensable on the sole basis that the employer 
retained control over the claimant during his lunch period for the em- 


ployer's own advantage. 


Thus, at the very least, where we find the combined elements of 
employer control and employer benefit we find a sound legal basis for 
awarding compensation. Put another way, it seems fair to say that any 
time an employee is obeying an employer's directive in furtherance of 
the employer's business, he has been brought under the protective um- 
brella of workmen's compensation coverage. The employee cannot, by 
operation of law, be placed on the horns of a dilemma wherein refusal 
to act will cost him his job but action will be entirely at his own peril 
and his employer's profit. 


THE ESSENCE OF THE TEST OF COMPENSABILITY IS 
THE STRENGTH OF THE CONNECTION BETWEEN THE 
EMPLOYMENT AND THE ACTIVITY IN WHICH THE EM- 
PLOYEE WAS ENGAGED AT THE TIME OF HIS INJURY 


In scrutinizing the case at bar, we are fortunate in having at hand 


a case from the Supreme Court of Georgia which is identical in its facts 


and which affords a superb analysis. Lewis Wood Preserving Company 
v. Jones, 110 Ga. App. 689, 140 S.E. 2d 113 (1964), took up the question 
of death benefits to an employee who was killed in an auto accident while 


responding to a call to report to his place of employment. Jones was 
required by his employer to remain on call to come to the plant to per- 
form certain maintenance services. He had a general idea of when he 
would be needed but had to await the employer's call. Like the decedent 
Foster, he was killed in an auto accident on his way to the employer's 
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premises in his private car while in the act of responding to a call to 


report. The Court's treatment of these facts and the entire employment 
relationship is so concise as to merit quotation verbatim: 


"In the instant case it is apparent that, immedi- 
ately upon receiving the employer's telephone call, | 
it became the employee's duty to go directly to his | 
place of employment as rapidly as reasonably pos- 
sible, putting aside any private affairs which would 
be inconsistent with a direct and immediate response 
to the call. Failure to do so presumably would have 
been proper occasion for his discharge. Although | 
the employee was not paid directly for the time dur- 
ing which he was subject to call, he was neverthe- | 
less required to be available for call and willing to 
interrupt or forego completely any personal pursuits 
in the interest of making himself available whenever 
needed. This arrangement had the effect of keeping 
the employee under the control of the employer dur- 
ing the time in which the employee was subject to — 
call and the accident occurring during such time, 
while the employee was actually en route to answer 
the special call, was one arising out of andinthe | 
course of his employment." 140 S.E. 2d at 117 

~ | 
The emphasis is on the fact that the claimant's employment was 
directly and causally related to the activity in which he was engaged at 
time of injury. This principle was endorsed by the Supreme Court of 


Rhode Island in a 1965 decision wherein they stated: 


"At issue is whether application of the ‘going _ 
and coming' rule will exclude petitioner from bene- 
fits. ... We do not deny relief merely because — 
the injury occurs off the premises or at a time 
other than during the employee's regular working — 
hours, but instead we examine the particular facts 
and circumstances of each case in order to ascer- 
tain whether they establish a nexus or a causal re- 
lationship between the injury and the employment. | 
... We initially attempt to ascertain whether the | 
injury occurred within the period of employment 
at a place where the employee might reasonably 


12 


have been and while he was either reasonably ful- 
filling the duties of his employment or doing some- 
thing incidental thereto or to the conditions under 
which those duties were to be performed. Once 

we find these standards are met, we depart from 
the 'going and coming' rule and conclude that the 
injury arose out of and in the course of employ- 
ment..." Lima v. William H. Haskell Mfg. Co., 
215 A.2d 229, S. Ct. R. I. (1965) 


These recent statements from other jurisdictions are nothing 
more than particular applications of the general principles already 
enunciated by this Court. Thirty-six years ago, in the case of New 
Amsterdam Casualty Co. v. Hoage, 61 App. D. C. 306, 62 F.2d 468 
(1932), the contention that injuries due to traffic hazards are not com- 
pensable because such hazards are common to the community at large 


was unequivocally rejected. If the employee is in the course of em- 


ployment, that is, performing his employment duties, all hazards which 


he encounters are hazards of employment, and the compensation acts 
were designed to afford protection therefrom. This Court has expressed 
the principle in the following language: "It is not the peculiar nature of 
the environment or of the risk, provided it is accidental, but the fact 
that work brings the worker within the orbit of whatever dangers the 
environment affords that is important." Hartford Accident & Indemnity 
Co. v. Cardillo, 72 App. D. C. 52, 112 F.2d 11 (1940). Even more force- 
ful is the statement in Amalgamated Ass'n. of St., Elec. Ry. and Motor 
Coach Emp. of America v. Adler, 119 U.S. App. D. C. 274, 340 F.2d 
799 (1964), to wit: '... if in the course of employment an employee 
suffers an injury by reason of a risk incidental to the location where 

the employment requires him to be, that injury arises out of the em- 
ployment.” 
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There can be no question that the decedent Foster had an employ- 
ment duty, upon receiving the employer's call, to put aside his personal 
concerns and forthwith serve his employer's interest. He was required 
to get cleaned up, don his uniform, collect the operator's paraphernalia 
such as log books, report forms, etc., and proceed immediately to the 
destination assigned to him by the employer. He couldn't anticipate this 
because he wouldn't know where to go. But it was the employer's order 
that set him in motion, put him behind the wheel and placed him on the 
Baltimore-Washington Parkway where he was killed. The employment 
is inseparable from the accident, and the compensation benefits are in- 
separable from the employment. This man's family should not be penal- 
ized because he did his duty and obeyed orders as he had agreed to do. 


Il. THE RECORD DISCLOSES, UNEQUIVOCALLY, THAT DECEDENT 


WAS EARNING PAY AT THE TIME OF HIS ACCIDENT ND) ‘THAT 
HE HAD NO REGULAR REPORTING STATION 


In his order the Deputy Commissioner appears to rely heavily on 


his findings in paragraph 4 that the employee was en route in his ac- 
customed manner to his regular reporting station and that his pay com- 
menced upon his reporting for his assigned tour of duty (J.A. 20). It is 
submitted that both of these findings are erroneous and cannot be sup- 
ported by the Record. | 


As regards reporting station, Mr. McGraw testified as follows: 


"Q. And would he (an extra board operator) always 
report to the same place? | 


A. Not necessarily, no. 


Q. Isee. He wouldn't know where he was to go 


until he received the call, is that correct? | 


A. Right. 
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Q. This differs from regular run drivers, does 
it not, sir? 

A. Insofar as him not knowing where to report, 
right.” (Tr. 21, 22; J.A. 9) 


How could a man have a regular reporting station when his work 
required him to report to different places depending upon his employer's 
immediate instructions? What the testimony does support is a finding 
that the employer controlled the decedent's travel from home to report- 
ing station in the same way that he controlled it when he ordered him 
behind the wheel of a bus. 


The finding of the Deputy Commissioner as to pay entirely over- 
looks the testimony establishing that "extra board" operators, and only 
"extra board” operators, receive a guaranteed minimum wage in return 
for being available for call six days a week (Tr. 26, 27; J.A. 12, 13). 
Mr. McGraw explained that if an operator failed to keep himself avail- 


able, if he missed a call, then he would not be entitled to the guaranteed 


minimum wage. His pertinent testimony was as follows: 


"Q. But if he is available, even though he is not 

called at all, he would receive the guaranteed wage? 

A. That's correct. If he's on the extra board 
and is not used by the company as an operator, even 
at all, he would receive the minimum wage of 800 
miles at his applicable rate. 

Q. In effect this is pay for waiting on call? 

A. Not necessarily. This is a payment for the 
work he would do or could do. It's a guaranteed wage. 

Q. He gets it even if he doesn't have to come in? 

A. Right. 

Q. Allright. And there is no such comparable posi- 
tion for 2 man with a regular run. Is that correct? 


A. No. That's right." (Tr. 27; J.A. 18) 
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The pertinent question is what service must the operator render 
to earn this guaranteed minimum. Clearly, he must receive and re- 
spond to the employer's call. If he accepted a call and failed or re- 
fused to proceed to the designated destination in performance of his 
duties, he would not be eligible for the guaranteed minimum. The 
inescapable corollary is that while he is traveling to this destination 
he is earning his guaranteed minimum. His compliance with the call 
is a prerequisite. Since this act of compliance is a method of earn- 
ing pay for him, are we not well within the Supreme Court guidelines 
set forth in the Voehl case, supra? This is a course of business in 
which the employer requires that the employee obey his order to 
proceed to a particular destination and affords him a guaranteed 
wage for so doing. | 


APPELLANTS ARE ENTITLED TO RELIEF IN THIS 

COURT BECAUSE THE DEPUTY COMMISSIONER'S: 

FINDINGS ARE NOT SUPPORTED BY SUBSTANTIAL 

EVIDENCE UPON THE RECORD CONSIDERED AS A 

WHOLE AND HIS ORDER IS INCONSISTENT WITH 

THE ESTABLISHED LAW 
: 

In an appeal from a decision affirming a Deputy Commissioner's 
order, due consideration must be given to the proper scope of judicial 
review. The decisions of the United States Supreme Court and of this 
Court which treat this question clearly pose no barrier to affording to 


the Appellants the relief which they are requesting. | 


To be upheld as valid the Deputy Commissioner's findings must 
be supported by substantial evidence on the Record considered asa 
whole and they must not be inconsistent with law. O'Leary v, Brown- 
Pacific-Maxon, Inc., 340 U. S. 504, 71S. Ct. 470, 95 L.Ed. 483 (1951), 
read in light of Universal Camera Corp. v. National Labor Relations 
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95 L.Ed. 456 (1951). These deci- 
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App. D. C. 39, 351 F.2d 204 (1965). In that case the Court went on to 
overturn one isolated finding to the effect that there had been a change 


in the claimant's condition and ordered the Deputy Commissioner to 


hold that there had not been any such change. 


In the case at bar, Appellants have demonstrated that certain 
vital findings of fact made by the Deputy Commissioner are not sup- 
ported in the Record. These are the findings related to pay and com- 
pensation for responding to cali and the regularity of time and place 
for reporting to work. The principle of law which the Deputy Commis- 
sioner failed to apply is that employees who are held "on-call" by the 
employer and sustain injury in the very act of responding to the em- 
ployer's call are entitled to the protection of the workmen's compensa- 
tion law. A more than adequate legal foundation has been established 
to enable this Court to correct this error and prevent a grave injustice 


to decedent's widow and surviving children. 


CONCLUSION 


Reduced to its bare essentials, this case is a simple one of an 
employer issuing an order to an employee who obeys that order immed- 
iately. In the course of so doing he is fatally injured. The employee 
was subject to the employer's control when injured, and he was respond- 
ing to a specific and immediate directive from the employer in the fur- 
therance of the employer's interest. Furthermore, he was being com- 
pensated for this performance of duty. Justice demands that his surviving 
family be awarded the benefits provided by the Workmen's Compensation 
Act. 


Respectfully submitted, 


DENNIS COLLINS 
WILLIAM J. FITZGERALD 


421 Shoreham Building | 
Washington, D.C. 20005 


Attorneys for Appellants © 
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Board, 340 U. S. 474, 71S. Ct. 456, 95 L.Ed. 456 (1951). These deci- 
sions only reinforced the principles already stated by the United States 
Court of Appeals for the District of Columbia Circuit. See Powell v. 
Hoage, 61 U. S. App. D. C. 99, 57 F.2d 766 (1932). In subsequent deci- 
sions this Court has deemed it necessary to elaborate on these princi- 
ples in order to avoid reducing judicial review to mere mechanics. 
Thus, the Court has stated: '. . . the reviewing court will not sustain 
the administrative findings merely because they are substantiated by 
some isolated evidence. Our review must also take account of the set- 
tled rule that the Act is to be construed with a view to its beneficent 
purposes. Doubts, including the factual, are to be resolved in favor 


of the employee or his dependent family." Friend v. Britton, 95 U.S. 
App. D. C. 139, 220 F.2d 820 (1955). See also, Vinson v. Einbinder, 
113 U. S. App. D. C. 246, 307 F.2d 387 (1962). 


Another facet of this judicial function was noted in the case of 
Howell v. Einbinder, 121 U. S. App. D. C. 312, 350 F.2d 442 (1965), 
wherein the Court recognized the principles enunciated in the O’Leary 
case, supra, and went on to state: "But we do not understand this to 
require acceptance of an ultimate finding or inference if the decision 
discloses that it was reached in a manner which cannot be accepted as 
valid. Moreover, the substantial evidence rule must be applied with 
regard also for the rule that '[djoubts, including the factual, are to be 
resolved in favor of the employee’. 121 U.S. App. D. C. at 314. 


And even more recently the Court found it necessary to re- 
emphasize: "because of the argument advanced by the Deputy Com- 
missioner that his findings are presumed to be correct, we have gone 
into some detail beyond what is ordinarily necessary. Great deference 
is usually accorded to those findings, to be sure, but they are not con- 
trolling unless supported by substantial evidence in the Record consid- 
ered as awhole."* (Emphasis added) Pistorio v. Einbinder, 122 U.S. 
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App. D. C. 39, 351 F.2d 204 (1965). In that case the Court went on to 
overturn one isolated finding to the effect that there had been a change 
in the claimant's condition and ordered the Deputy Commissioner to 
hold that there had not been any such change. : 


In the case at bar, Appellants have demonstrated that certain 
vital findings of fact made by the Deputy Commissioner are not sup- 
ported in the Record. These are the findings related to pay and com- 
pensation for responding to cali and the regularity of time and place 
for reporting to work. The principle of law which the Deputy Commis- 
sioner failed to apply is that employees who are held "on-call" by the 
employer and sustain injury in the very act of responding to the em- 
ployer's call are entitled to the protection of the workmen's compensa- 
tion law. A more than adequate legal foundation has been established 


to enable this Court to correct this error and prevent a grave injustice 


to decedent's widow and surviving children. 


CONCLUSION | 

Reduced to its bare essentials, this case is a simple one of an 
employer issuing an order to an employee who obeys that order immed- 
iately. In the course of so doing he is fatally injured. The employee 
was subject to the employer's control when injured, and he was respond- 
ing to a specific and immediate directive from the employer in the fur- 
therance of the employer's interest. Furthermore, he was being com- 
pensated for this performance of duty. Justice demands that his surviving 
family be awarded the benefits provided by the Workmen's Compensation 
Act. | 
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Motion of intervenor defts. for summary judgment; c/m 
7-26; P & A; statement; M. C. filed 


Stipulation extending time until August 15, 1967 for pltfs. 
to answer motion of deft. #1 for summary judgment. filed 


Opposition of pltfs. to defts‘. and intervenors' motions for 
summary judgment; c/m 8-15; P & A; statement; M. C. 
filed 


Answer of intervening defts. to cross-motion of pltfs. for 
summary judgment; c/m 8-67 filed 


Order granting motions of deft. and deft.-intervenor for 
summary judgment; denying motion of pltf. for summary 
judgment. (N) Holtzoff, J. 


Notice of appeal of pltfs; deposit by Fitzgerald $5.00. 
(copies mailed to David G. Bress & Mario S. Mazzuchi.) 
filed 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


U. S. DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES’ COMPENSATION 


Kee eee eae ae ee oe ee ee eee x 
JACK NEIL FOSTER, : 

Deceased Employee, 
ESTHER R. FOSTER, 

Claimant, 

v. 

SAFEWAY TRAILS, INC., 

Employer, . 
THE AETNA CASUALTY AND SURETY COMPANY, : 

Insurance Carrier. : 


: DOCKET NO. 00076- 
: Fatal 


Vanguard Eee | 
1111 20th Street, N. W: 
Washington, D. C. 
Thursday, September 22, 1966 
The above-entitled matter came on for hearing, pursuant to notice, 
at 10:05 o'clock a.m. | 
BEFORE: 7 
THE HONORABLE WILLIAM L. MASSEY, Deputy Commissioner. 
* * * * ik 
MR. MAZZUCHI: The sole issue, as far as the Carrier is concerned, 
the Respondent and Carrier are concerned in this case, is the issue of 
whether this man's death arose out of and in the course of employment. 
That is the sole and exclusive issue we raise. 
* * ad 
ESTHER FOSTER, 
the Claimant, was called as a witness in her own behalf and, having first 
been duly sworn by The Deputy Commissioner, was examined and testified 
as follows: | 


* * 


DIRECT EXAMINATION 
* * 
BY MR. FITZGERALD: 
Q. Then directing your attention to November 24th, 1965, Mrs. 
Foster, did it come to your attention that your husband was involved in 
an accident on that date? A. Yes. 


Q. And how did that come to your attention then? A. I ES called 


by the hospital. A nurse at the hospital called me. 


* * * * 


ok 


| 
Q. When had you last spoken with your husband prior to receiving 
this notification from the hospital? A. Between 2:30 and three o'clock 


that afternoon. | 
Q. And what was the nature of that conversation? 


A. He had called me and told me he was on his way to work, he had 
just gotten to the filling station to get gas. 

Q. I see. 

And did he tell you — Did you get any knowledge as to when he was 
supposed to report for work? A. He said he had a four o'clock report. 

Q. What does four o'clock report mean to you, Mrs. Foster? 

* * *« * * 

THE WITNESS: They call — They have a roster, and when the 
driver's name comes up on the roster, they give him a certain time to 
report to work. And he had been called and given this time to report to 
work. 

BY MR. FITZGERALD: 

Q. And was that the manner in which your husband was always 
notified — A. Yes. 

Q. — of what time to come to work? A. Yes. 

Q. And did he report at the same time on each occasion? A. No. 

Q. Was there any particular time of the day or night that he was 
called? A. He could be called 24 hours a day, any time, it didn't make 
any difference. 

Q. How long had’he been working in this fashion, Mrs. Foster ? 

A. Ever since he had been with Trailways, which was three and a half to 
four years, approximately. 

Q. And were you, Mrs. Foster, aware of any time allowance that 
they gave him to report? A. Normally, it was about an hour and a half, 
give or take five minutes or so. 

Q. And did he always report to the same place? A. No. They 


had two different places to report <o, either the terminal or the garage. 


Q. And would he ever know before he got this call which place he 
was to reportto? A. Yes, they told him when they called where to re- 
port. 

Q. Would he know — A. Either the garage or the terminal. 


5 
: 

Q. Would he know before he got the call, or would he not know until 

he got the call? A. Well, when they called him they would tell him. 

Q. And could you tell us how much time this afforded him — In other 
words, do you yourself know about how long it took him to drive from his 
home to these particular destinations? A. About 45 minutes to an hour, 
depending on traffic. : 

* * * * i * 

Q. Now, do you have personal knowledge, Mrs. Foster, of what would 
happen in the event that your husband failed to receive a call or if he failed 
to report, having received a call? A. Well, if he received a call and he 


did not report within the time they told him to, then he would have to — 


Well, they would do what they call a miss-out. 
| 

* * * * * 

Q. You were telling us about a miss-out, Mrs. Foster. 

A. If they missed out, they would have to get in touch with their 
supervisor, and then before they could be put back on the board they would 
have to go see their supervisor and then be put back on the roster again. 

Q. Now, did this remaining on call — What effect, if any, did that have 
on your life, your life at home while your husband was on call? A. Well, 
actually we couldn't plan on anything as far as going anywhere, because 
he had to be there in order to answer the phone. | 

If we went, say, to my mother's or his mother's, we would either 
have to leave a telephone number where he could be reached at my 
mother's or his mother's, whatever the case would be, or he would have 
to keep calling in until it got time close for him to be called. | 

Q. Prior to leaving after receiving the call, did he have to make 
any particular preparations that you know of? A. Well, normally if we 
were going to my mother's or his mother's and it was getting close for 
him to be called, he would wear his uniform wherever we were going so 
he could leave right from there, because he wouldn't have time to go back 


home and get dressed and go to work. 


Q. Do you know whether or not he was required to wear a uniform 
while working? A. Yes, he was. 

Q. And where did he keep his uniform? A. Home. 

Q. And do you know how many he had? A. About three or four. 

Q. And do you know who paid for those, Mrs. Foster? A. He did. 

Q. And can you tell us whether it was your husband's practice to 
always be in uniform when he left home for work? A. Oh, yes. 

Q. Now, to your knowledge, did he have any other equipment that 
he carried with him when he was going to work? A. Yes. He carried 
an attache case, and in there he carried his log book, a puncher for his 
tickets. He carried an ICC rule book, accident report forms and so forth, 
things of this type. 

Q. And do you know who owned those materials that you just men- 
tioned to us? A. Trailways owned those materials. 

* * * * 

CROSS EXAMINATION 
BY MR. MAZZUCHI: 

Q. Mrs. Foster, isn't it a fact that many times your husband, if 
he wanted to go some place, would call the station earlier to find out 
where he might stand on the roster? <A. Yes. 

Q. So that he generally — a lot of times had plenty of advance notice 
as to when he might be called? A. I wouldn't say a lot of times. 


Q. Well, if he wanted to do something in the morning, he would get 
up, call the station and say Is there any chance — A. (Nodding head.) 

Q. — that I'll be called today, and they would say Yes, about three 
or four o'clock. A. Yes, right. That’s true. 


Q. So he could have fully six hours’ notice as to when he was going 
to be called. 

Isn't that so? A. Well — 

Q. Five or six hours? 

A. But this didn't always work out this way. They could give him 
an approximate time, but he could be called earlier very easy, or be called 
later very easy. 


Q. But they always could give him an approximate time 2 


A. Approximately. 
* * 
JAMES F. McGRAW 
was called as a witness by and on behalf of the Claimant and, having first 


been duly sworn by The Deputy Commissioner, was examined and testified 
as follows: | 

* * 

DIRECT EXAMINATION 
BY MR. FITZGERALD: 

Q. Would you state your occupation, please, Mr. MeGraw. A. I 
am the District Supervisor of Operators for Safeway Trails, Incorporated, 

Bus Company. | 

Q. And how long have you been so employed? A. AS ee 
Supervisor since July 22nd, 1958. | 

Q. And would you just tell us briefly what your duties are in that 
position, sir, as relates to operators and drivers. A. Itis my respon- 
sibility to see that the schedules are sent out on time, that there is enough 
equipment and in the proper location to handle the amount of traffic, and 
to supervise the drivers and discipline the drivers. | 

Q. Were you acquainted with the late Jack Neil Foster, the deceased 
Employee here, sir? A. Yes, I was. | 

Q. Was he under your direct supervision? A. Yes, he was. 

Q. And how long had he been in that position before his death? 
A. Since his employment with the company. | 

Q. Mrs. Foster stated that was about three and a half years. 

Is that correct, sir? A. Approximately, yes. 

Q. Now, do your drivers fall into two separate categories, Mr. 
McGraw, as distinguished between regular run drivers and extra board 
drivers? : 


A. Well, there are extra board operators and there are regular run 
operators, although they are all considered the same in that they are regu- 


lar employees of the company, because a man could have the opportunity to 


work a regular run and elect to work the extra board rather than the regu- 
lar run. 

Q. But the rules andthe manner of notifying them are different in 
these two categories, wouldn't that be so? <A. The regular man has his 
predetermined time to come on duty. 

Q. Now, in which of these categories was Mr. Foster? A. He was 
an extra board operator. 

Q. And had he always been in the capacity of extra board operator 
from the time of his employment? A. To the best of my knowledge, 
yes. 

Q. Are you acquainted with the circumstances surrounding his death 
on November 24th, sir? A. Yes, sir. 

Q. And do you know when and where he was supposed to report to 
work that day? A. He was supposed to report to the Washington garage, 
at four o'clock. 

Q. And did you personally verify that he had been called by the dis- 
patcher? A. Yes, sir. 

Q. So on this particular date he was working extra board, is that 
correct? A. Yes. 

THE DEPUTY COMMISSIONER: Where is this garage? 

THE WITNESS: | 1905 Brentwood Road, Northeast, Washington, D. C. 

BY MR. FITZGERALD: 

Q. About how far from there did — would the accident scene have 
been, sir? A. It's roughly a mile. 

Q. Do you know, sir, whether or not Mr. Foster was a member of 
any union for motor coach operators? A. To my knowledge he was a 
member of the Brotherhood of Railroad Trainmen, Lodge 1023. 

Q. And does the Safeway Trails have a contract, or did they at that 
time have a contract with that particular union, sir? A. Yes, they did. 


Q. And did you, at my request, bring with you a copy of the contract 
that was in effect at that time? A. Yes. | 

Q. And actually, Mr. McGraw, membership in the union is a condi- 
tion of the employment for these operators after 60 days, is it not? 
A. Right. | 

Q. So Mr. Foster was subject to the union contract and also the 
Safeway Trails rules and regulations for operators, is that so? A. Yes. 

Q. Now, would you tell us, Mr. McGraw, the system which is used 
for calling extra board people to work. What are the conditions of their 
employment in that regard? A. Well, when a man is hired, he doesn't 
have enough seniority to work a regular assignment. So he is put on what 
we call an extra board. And in working the board we have to — he has to 
be able to report to work in an hour and a half time from the time he is 
called. | 

And when a man is released from duty from the previous assignment, 
he is given eight hours undisturbed rest, according to the ICC regulations, 
and then at that time he will be subject to a call for an hour and a half in 
which to report to work. : 
Q. And would he always report to the same place? A. ‘Not neces- 
sarily, no. | 

Q. I see. : 

He wouldn't know where he was to go until he received the call, is 
that correct? A. Right. | 

Q. This differs from the regular run drivers, does it not, sir? 

A. Insofar as him not knowing where to report, right. 

The regular run operators report at the garage as well as the 
terminal. Their assignment might call for reporting at the terminal 
as opposed to the garage. If the bus is a through-bus or, say from some 
point in the South, he would take that bus rather than take one from the 
garage. | 
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Q. But they don't receive any notice comparable to the hour anda 
half that the extra poard people do? They know well ahead of time where 
they are supposed to go ? A. No. He's not called by the dispatcher to 
come to work, that’s right. 

Q. And the employer therefore on the regular run exercises no 
control over them between their runs, does he? A. No. No, as long 


as they are off duty and away from the company property, we have no 


jurisdiction over them whatsoever. 
MR. MAZZUCHI: Over whom ? 
THE WITNESS: Any operator. 
MR. MAZZUCHI: Any? 
THE WITNESS: Yes, sir. 
BY MR. FITZGERALD: 
Q. Now, as to extra board operators — Well, maybe the key is in 


your phrase "off duty." 

He is considered to be off duty after he gets this eight hours rest, 
is he not? 

A. No, sir. 

Q. Is he not required to make himself available by telephone during 
this period? A. Yes, certainly he has to be available. But he's not on 
duty. He's not being paid for any time while he's at home. 

Q. May I direct your attention to Article 11, Section 3, sir, of the 
union contract. I think you'll find that on page 18. 

The copy I have reads: Extra operators to be considered as avail- 
able must provide themselves with telephone service in order that they 
may be called in proper turn. 

Now, that requirement does not apply to regular run operators, 
does it, sir? A. No. 

Q. Now, are regular run operators required to take extra assign- 
ments, Mr. McGraw? A. That’s — No. They're not actually required, 


so long as they perform the assignment which they have bid. If they have 
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handled their scheduled assignment, then this is their tour of cty. They 
are not required to perform any additional work. 

Q. However, they could be called and requested to do so? | 

A. Right. : 

Q. And they would have the right of refusal, would they not? 
A. Right. | 

Q. With no disciplinary consequences for refusing? A. Right. 

Q. Now, that is different from your extra board people, is; it not, 
sir? A. Right. ! 

Q. Once he receives a call, he has no right of refusal. : 
Is that right? A. No, not so far as the company is concerned, 
no, sir. | 

Q. And if he does not respond or receive the call, he would be sub- 
ject toa miss-out? A. Correct. : 

Q. Now, what is the procedure on a miss- -out? Is there any particu- 
lar paper filed or anything like that? Would you explain that for ius. 
A. The dispatcher makes out a form, fills out a form advising me of the 
time that the operator was first called, first called at home to come to 
duty, and if he is unable to locate him, the normal procedure is to make 
three efforts to call the man. And if at that time they are still unable to 

reach him, then they write this form and fill it out. It's called a 
miss-out, and the man is removed from the extra board until such time 
as he makes himself available to either a supervisor or the General Man- 
ager or the operating manager. : 

Q. And until he has done that, he just, in effect, cannot get work. 
Is that correct, sir? A. He can't get work if we don't know where he 
is, right. : 

Q. And if this happens more than once, what is the — what conse- 
quences does a man face then? A. Well, this depends on the individual, 
the circumstances, and the like, because a man could miss-out on a holi- 


day, for example, and when he calls to the dispatcher to find out what his 
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Q. But they don't receive any notice comparable to the hour and a 
half that the extra board people do? They know well ahead of time where 
they are supposed to go? ~=A. No. He's not called by the dispatcher to 
come to work, that's right. 

Q. And the employer therefore on the regular run exercises no 
control over them between their runs, does he? A. No. No, as long 
as they are off duty and away from the company property, we have no 
jurisdiction over them whatsoever. 

MR. MAZZUCHI: Over whom? 

THE WITNESS: Any operator. 

MR.MAZZUCHI: Any? 

THE WITNESS: Yes, sir. 

BY MR. FITZGERALD: 

Q. Now, as to extra board operators — Well, maybe the key is in 
your phrase "off duty." 

He is considered to be off duty after he gets this eight hours rest, 
is he not? 

A. No, sir. 

Q. Is he not required to make himself available by telephone during 
this period? A. Yes, certainly he has to be available. But he's not on 
duty. He's not being paid for any time while he's at home. 

Q. May I direct your attention to Article 11, Section 3, sir, of the 
union contract. I think you'll find that on page 18. 

The copy Ihave reads: Extra operators to be considered as avail- 
able must provide themselves with telephone service in order that they 
may be called in proper turn. 

Now, that requirement does not apply to regular run operators, 
does it, sir? A. No. 


Q. Now, are regular run operators required to take extra assign- 
ments, Mr. McGraw? A. That's — No. They're not actually required, 
so long as they perform the assignment which they have bid. If they have 
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handled their scheduled assignment, then this is their tour of duty. They 
are not required to perform any additional work. 

Q. However, they could be called and requested to do so? 

A. Right. : 

Q. And they would have the right of refusal, would they not? 
A. Right. 

Q. With no disciplinary consequences for refusing? A. Right. 

Q. Now, that is different from your extra board people, is it not, 
sir? A. Right. 

Q. Once he receives a call, he has no right of refusal. 

Is that right? A. No, not so far as the company is concerned, 
no, sir. 

Q. And if he does not respond or receive the call, he would be sub- 
ject toa miss-out? A. Correct. 

Q. Now, whatis the procedure ona miss-out? Is there any particu- 
lar paper filed or anything like that? Would you explain that for us. 
A. The dispatcher makes out a form, fills out a form advising me of the 
time that the operator was first called, first called at home to come to 
duty, and if he is unable to locate him, the normal procedure is to make 
three efforts to call the man. And if at that time they are still unable to 

reach him, then they write this form and fill it out. It's calleda 
miss-out, and the man is removed from the extra board until such time 
as he makes himself available to either a supervisor or the General Man- 
ager or the operating manager. 

Q. And until he has done that, he just, in effect, cannot get work. 


Is that correct, sir? A. He can't get work if we don't know where he 
is, right. : 
Q. And if this happens more than once, what is the — what conse- 


quences does a man face then? A. Well, this depends on the individual, 
the circumstances, and the like, because a man could miss-out on a holi- 
day, for example, and when he calls to the dispatcher to find out what his 
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position is and he is advised at that time that he has missed-out, the dis- 
patcher has the right to tell him to come immediately to work. 

If circumstances allow him to come to see the supervisor, or the 
supervisor so elects for him to come in to see him, he is required to come 
see the supervisor. 


However, in many cases, depending on the individual, the man is 


placed back on the board immediately and has to come to see the super- 
visor at a later date. 

According to the union agreement with respect to discipline, we 
have 15 days in which to discipline an individual for an infraction of the 
rules. 

Q. And what form of discipline are you empowered to impose, sir? 
A. There are any number of ways in which a man can be disciplined. 

A man can be given time off without pay. He can be assessed a 
quarter of a cent per mile operated for a certain period of time, for 15 
days or thirty days. And he could be dismissed. 

Q. And these are the things an extra board person would be poten- 
tially liable to for a second miss-out. 

Is that correct? A. Anyone, extra board or regular run operator, 
is still subject to the same discipline. Whether he's working extra board 
or regular run makes no difference whatsoever. 

Q. Now, I would like to direct your attention to one other section 
of the agreement, sir, which would be Article 13, Section 13, on page 30. 

And I believe that reads as follows: All extra operators will receive 
a guarantee of 800 miles per week, providing they are available for serv- 
ice six days a week. 

Is that the way that reads, sir? A. Yes. 

Q. Would you explain what that means for us, please, sir? A. An 
extra board operator in order to receive a minimum week's pay of 800 

miles, must be available to report to work when called six days a 
week. 
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In other words, if he is on the board available to be called during 
any of those six days and he does not make himself available, then he 
would not receive the guaranteed wage for that particular week, should 
he miss-out. : 

Q. But if he is available, even though he is not called at all, he 
would receive this guaranteed wage? A. That's correct. i 

If he's on the extra board and is not used by the company; las an 
operator, even at all, then he would receive the minimum wage of 800 
miles as his applicable rates. | 

Q. In effect, this is payment to him for waiting and remaining on 
call? A. Not necessarily. This is a payment for the work he would do or 
or could do. It's a guaranteed wage. : 

Q. He gets it even if he doesn't have tocome in. A. Right. 

Q. All right. : 

And there is no such comparable position for a man with ia regular 
run, is that correct? A. No. That's right. | 

Q. You heard Mrs. Foster's testimony with regard to uniforms, 
Mr. McGraw. 

The men are required — Are the men required to menor 

A. No. 

At the terminal they must be in full uniform at all times. But the 


in uniform? 


men reporting to the garage do not necessarily have to report in uniform. 

Q. Can you tell us what the practice is among the drivers at these 
locations? <A. Well, I can tell you that in the summer months or in the 
warm months very few of the drivers show up for work in their uniform. 
They usually have their shirt on a hanger. | 

Q. What about the rest of the uniform? A. Well, that's — They 
have — Their pants and their hat are in the car on a hanger, along with 
their shirt and tie. | 

Some men report to work in complete uniform. And the extra board 
man, as a general rule, will report to the garage without his tie or 


tA 
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sometimes without his shirt or without his jacket, or whatever the case 
may be, depending on the individual. Because there is no set rule. 

Q. He is expected to have full uniform with him when he comes in, 
though, is he not? A. Oh, yes. 

Q. There is no individual locker space or storage space for uni- 
forms provided for them, is there, sir? 

A. That's right. 

@. And as to company property such as log books and so on, he is 
also expected to take care of those and bring them with him, is he not? 
A. Right. 

Some of the drivers leave them at the terminal and pick them up 
when they report for work. 

* * * 

CROSS EXAMINATION 
BY MR. MAZZUCHI: 

Q. Mr. McGraw, is there any necessity or any regulation by the com- 
pany that says that these men must carry their log books and all this other 
paraphernalia with them? A. They must have in their possession when 
they report to work their log books as well as the log book which is cur- 
rent and the previous month’s log book. And that is the regulation of the 
Interstate Commerce Commission. 

Q. But they can leave it at the terminal. A. Right. 

Q. In other words, they don't have to carry it with them wherever 
they go. A. No. It doesn't have to remain in their possession. It can 
be at the terminal. 

Q. All right. 

Mr. McGraw, do you have any information as to when Mr. Foster 
was called on the day of his accident to report to the dispatcher ? 


A. Jack Foster was called at approximately 2:15 p.m. by the dispatcher, 


Robert Lee, at the Washington Terminal, for a four o'clock report. 
Q. To the Washington Terminal? A. No. He was told to report 
to the garage. The dispatcher, Robert Lee, — 
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Q. Oh, Isee. A. — is at the Washington Terminal. That's where 
he called him from. | 

Q. But he told him to report to the garage. A. Yes. — 

Q. And where is that? A. 1905 Brentwood Road, Northeast. 

Q. All right. | 

Do you know whether Mr. Foster had been in touch with the dispatcher 
prior to that time that day? A. Yes. He called that morning. 

Q. And what was he told? A. That he would probably be used that 
afternoon. I don't think that he was given a specific time as to when he 
would be used, but he would be used that afternoon, since it was the day 
prior to a holiday. | 

Q. Would there be any other way that you could get in touch —In 
other words — Excuse me. 

The fact that these operators have a telephone is pretty much for 
their convenience as well as yours, is it not? A. It'sa requirement 
of the company. : 

Q. So that you can get in touch with them. A. Right. In order to — 

Q. In other words — Otherwise, you would have no way of contacting 
them. A. Right. ; | 


Q. Is this an expense of their business? Do they pay for the tele- 


phone or does the company pay for it? A. They pay for it, ic the tele- 


phone. 

Q. If you call a man and tell him that you've got a job for him to 
drive, or the dispatcher calls, he has a right to refuse it if he doesn't - 
if he wants to go to the bottom of the board, does he not? A. ‘Well, he 
could refuse it and suffer the consequences. | 

Q. But he does have the right of refusal? A. Sure. | 

Q. All right. : 

Just as any regular man who had a regular route could stay off 
from work on one, two or three days, he would be subject to discipline 
if he didn’t have a satisfactory explanation. | 


A. Yes, sir. 

Q. When does the pay of these men start on this extra board? 

A. At the time that they report to either the terminal or the garage. The 
time that they are given to report. In other words, if they are told to re- 
port at four o'clock and get there at three-forty-five, their pay doesn't 
commence until four o'clock. 

Q. If they get there at two o'clock, the pay would commence at four? 
A. At four o'clock, yes, sir. 

Q. If they were hanging around there all morning fixing their auto- 
mobiles or something on the property of the employer, when would their 
pay start, if they had a run that started at four o'clock? A. When the 
dispatcher told them to report. If that were four o'clock, that's when 
their pay would start. 

Q. That's when their pay starts? A. Yes, sir. 

Q. And in no circumstances does their pay begin before they check 
in with the dispatcher and their run is given to them, is that right? 

A. Yes, sir. 

Q. Is this also true with the regular drivers? 

A. Yes, sir. When his bid calls for him to be at the garage, then 
his pay begins. And that is figured in the regular bid assignment. 

Q. Isee. A. The report time, as it is called. 

Q. So that Mr. Foster was not in any sense of the word on the pay- 
roll at the time of this accident? A. Not on that specific day, no. He 
hadn’t reported to work. 

MR. MAZZUCHI: I have no further questions. 

THE DEPUTY COMMISSIONER: How are these men paid, the extra 
board operators? Ona per-mile basis? 

THE WITNESS: They are paid by the mile, so many miles operated. 

There are other’ parts of the pay, in other words for protecting serv- 
ice. If a man would come on duty, say at four o'clock and protect from 


four o'clock until six before he is given an assignment to drive, say, to 


New York, he is given the mileage rate for the trip between Washington 
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and New York at a protecting rate, which is an hourly rate, before he ac- 


tually drives. 

THE DEPUTY COMMISSIONER: In other words, this would count 
for his pay, from the time he reports until the time he starts driving? 

THE WITNESS: Yes, sir. : 

THE DEPUTY COMMISSIONER: Are these men on call 24 hours a 
day ? 

THE WITNESS: If they are on the extra board, yes, sir. They are 
subject to call, once they report to the extra board, they are subject to 
call at any time. : 

THE DEPUTY COMMISSIONER: Any time of day or night? 

THE WITNESS: After they have taken their eight hours’ rest. 

* * * * 

REDIRECT EXAMINATION 
BY MR. FITZGERALD: 

Q. I just want to clarify one thing, Mr. McGraw. 

Mr. Mazzuchi asked you if an extra board man did not have the 
right to refuse and then go to the bottom of the board. 

I thought I understood you to say earlier that it is not as simple as 
that, he just doesn't go to the bottom of the board if he refuses a call. 

A. I said he would suffer the consequences, whether he be a regular man 
or an extra board man. | 

If he didn't elect to come to work, he wouldn't go on the pottom of 
the board, nor would a regular man report back to work until such time 


as it was made a part of his record. 


* * 


RECROSS EXAMINATION 
BY MR. MAZZUCHI: 


One further question. 

Mr. McGraw, assume that the dispatcher called Mr. Foster and 
he was on the extra board, and told him to report to work at four o'clock 
and Mr. Foster said that he had some good and valid reason that he could 


not report at four o'clock, that somebody was sick or something like that. 
| 
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If there were other men available, would it not be possible that they 
would call another man and still not drop Mr. Foster to the bottom of the 
poard? <A. Well, there have been a few situations similar to that. But 
not normally. The man would be dropped on the board. 

If he would call up, regardless of who the individual is, and he would 
explain to the dispatcher or supervisor — More than likely the call would 
be transferred to the supervisor — that one of the children is sick or he's 
having a babysitter problem, whatever the case may be, we have dropped 
a man on the board or we have taken him off the board completely until 
such time as he then makes himself available. 

Like I say, if he says his wife is sick and he has no one to care for 

her, we have in many cases removed the man from the board until 
such time as he could get the necessary help to have someone look after 
his wife. 

Q. Let me give you one other example. Suppose they called him to 
report at two and he said I can't make it at two, but I could at four, and 
they had somebody else available to take the two o'clock run. Might they 
still give him the four o'clock run? A. No. No. 

Q. In other words, he has no election at all— A. No. 

Q. But there have been occasions whenhe — A. Well, he is — 
It's based on first in, first out. In other words, the man who has com- 
pleted his assignment first — 


Q. Yes? A. — and has gotten his rest would be required to come 
back to work first. 


* 


[Filed January 5, 1967 ] 
UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES' COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT | 


ee 
In the matter of the claim for compensation 
under the District of Columbia Workmen's 
Compensation Act 


(JACK NEIL FOSTER, DECEASED EMPLOYEE) ae al 

ESTHER R. FOSTER, SURVIVING WIFE CO ON 
JACK N. FOSTER, JR., JERRY ALAN FOSTER, AND ‘REJECTION OF 
JOANNE LEE FOSTER, SURVIVING MINOR CHILDREN, : cLaIM FOR 


JUBNNE iS = ee ininants. 
Claimants, : 


DEATH BENEFITS 


vs. : ‘ 
SAFEWAY TRAILS, INC., Ao AS 
Employer, : 


THE AETNA CASUALTY AND SURETY COMPANY, 
Insurance Carrier. : 


Such investigation in respect to the above-entitled claim having been 
made as is considered necessary, and hearings having been duly held in 
conformity with law, the Deputy Commissioner makes the following 

FINDINGS OF FACT | 

1. That on November 24, 1965, Jack N. Foster, hereinafter referred 
to as "employee", was in the employ of the employer above named, whose 
address is 1200 Eye Street, Northwest, Washington, District of Columbia; 
that the employer was subject to the provisions of an Act of Congress ap- 
proved May 17, 1928, entitled "An Act to provide compensation for disa- 
bility or death resulting from injury to employees in certain employments 
in the District of Columbia, and for other purposes"; that the liability of 
the employer for compensation under the said Act was insured by The 
Aetna Casualty and Surety Company; | 
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2. That the employee was employed as an "extra board" operator 
which necessitated his being available for duty subject to call by the em- 
ployer; that on November 24, 1965, at approximately 2:15 p.m., the em- 
ployee was called by the employer and was instructed to report for duty 
at 4:00 p.m.; that while enroute from his home in his private automobile, 
to the employer's garage at 1905 Brentwood Road, N. E., Washington, 

D. C., he was involved in an automobile collision, as a consequence of 
which he suffered multiple injuries which caused his death on December 
23, 1965; 

3. That on February 25, 1966, Esther R. Foster, surviving wife of 
the employee, filed claim for compensation due at death and for death 
benefits in her own behalf and in behalf of three minor children, alleging 
that the injury and death of the employee arose out of and in the course of 
the employment; 

4. That at the time of injury, the employee was not on a special 
mission for the employer nor responding to an emergency; that the ex- 
penses of his transportation between his home and his reporting station 
were not reimbursable and his pay commenced upon his reporting for his 
assigned tour of duty; that at the time of injury, the employee was enroute 
in his accustomed manner to his regular reporting station and at the time, 
was performing no services incidental to his employment as a bus driver; 

Upon the foregoing findings of fact, it is ordered by the Deputy Com- 
missioner that the claim against the employer under the District of Colum- 
bia Workmen's Compensation Act be and it is hereby REJECTED for the 
following reasons: 


1. That the injury, and consequent death of the employer, did not 


arise out of and in the course of the employment. 
Given under my hand and filed at Washington, D. C., 
this fifth day of January, 1967 


/s/ William L. Massey 
Deputy Commissioner 
District of Columbia Compensation District 
[Certificate of Service] 


[Filed January 27, 1967] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 


ESTHER R. FOSTER, Individually, 

and as Parent, Guardian and Next Friend x 
of JACK N. FOSTER, JR., JERRY ALAN FOSTER : 
and JOANNE LEE FOSTER, Minors 5 
1306 Gatwick Road 

Glen Burnie, Maryland, 


Plaintiffs, | 
Civil Action No. 223-67 


v. 

WILLIAM L. MASSEY, 

Deputy Commissioner 

Bureau of Employees' Compensation 
District of Columbia Compensation District 
United States Department of Labor 

1111 - 20th Street, N. W. 

Washington, D. C., 


Defendant. 


COMPLAINT 
(Action to Set Aside Compensation Order 
Rejecting Claim of Widow and Surviving 
Dependent Children for Workmen's 
Compensation Death Benefits) 


1. Jurisdiction of this Court is based upon the provisions of Section 
21 of the Longshoremen's and Harbor Workers’ Compensation Act (33 
U.S.C. 921) made applicable to employment in the District of Columbia by 


the provisions of Section 36-501, D. C. Code (1961 ed.). | 

2. Plaintiff is the widow of Jack Neil Foster, an employee of Safe- 
way Trails, Inc., who was involved in an automobile accident on November 
24, 1965 and suffered injuries which culminated in his death on' December 
23, 1965. Jack N. Foster, Jr., Jerry Alan Foster and Joanne Lee Foster 


are all minors and are the natural children of Esther R. Foster and the 


deceased Jack Neil Foster. Defendant is the duly appointed Deputy Com- 


missioner for the District of Columbia Compensation District under the 
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said Longshoremen's and Harbor Workers' Compensation Act, and is sued 
in his official capacity. 

3. The plaintiff filed claim with the Deputy Commissioner on her 
behalf and on behalf of her minor children for Workmen's Compensation 
benefits due at death and for death benefits based on the claim that the 
death of Jack Neil Foster on December 23, 1965 resulted from injuries 
sustained in an automobile accident on November 24, 1965, and that his 
said injuries and subsequent death arose out of and in the course of his 
employment. Following a hearing held on the said claim, the Deputy Com- 
missioner issued a Compensation Order dated January 5, 1967 rejecting 
the plaintiff's claim for the reasons stated therein. 

4, Said Compensation Order dated January 5, 1967 is not in ac- 
cordance with the law but is contrary thereto. Certain findings of fact, 
as will appear more fully below, are not supported by substantial evidence 


on the record considered as a whole. 


5. The record considered as a whole cannot support the following 


findings of fact made by the Deputy Commissioner: 

(a) That at the time of injury, the employee was en route in 
his accustomed manner to his regular reporting station; 

(b) That at the time of injury, the employee was performing 
no services incidental to his employment as a bus driver; 

(c) That the employee's pay commenced upon his reporting 
for his assigned tour of duty. 

6. But the record considered as a whole can only support the fol- 
lowing findings of fact: 

(a) That this employee, being an "extra board" operator had 
no regular reporting station and had to rely upon the directions of 
his employer before proceeding to each particular assignment; 

(b) That at the time of the injuries, the employee was per~- 
forming a service incidental to his employment because he was 
responding to a direct order of his employer to report to the em- 
ployer’s garage and as a extra board operator his being available 
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to call and responding to call was a condition of his employment, 
violation of which was cause for penalty or dismissal; | 

(c) That this employee's pay was determined by alternative 
systems, one of which provided a guaranteed minimum pay so long 
as the employee fulfilled the requirement of remaining available 

to call and responding to call, and the other of which was calculated 

by determining his actual duty hours in response to calls received. 

He then was paid the larger of the two amounts. Therefore, he was 

earning pay while travelling to the assigned reporting mite 

WHEREFORE, plaintiffs pray: | 

1. That the record of all the proceedings before the Deputy Com- 
missioner in this matter, including the said Compensation Order dated 
January 5, 1967, be certified to this Court; ! 

2. Plaintiffs further pray that said Compensation Order be vacated 
and set aside, and that the within matter be remanded to the Deputy Com- 
missioner with directions to enter findings in accordance with paragraph 
6 above and with directions to find and determine what the deceased em- 
ployee’s average weekly wages were at the time of his accident, and to 
award compensation to the plaintiffs accordingly; 

3. And for such other and further relief as may appear appropriate 
in this case, together with the costs of this proceeding. 


COLLINS & FITZGERALD 


By /s/ William J. Fitzgerald 
Attorneys for the Plaintiffs 
421 Shoreham Building | 
Washington, D. C. 20005 


[Filed February 17, 1967] 
MOTION TO INTERVENE 


Come now the Aetna Casualty & Surety Co. and Safeway Trails, Inc., 
by and through their attorney, and move this Honorable Court for leave 
to intervene as defendants in the above-entitled action and in support 
thereof represent unto this Honorable Court as follows: 

1. That the said parties were previously represented by the 
same counsel for the purpose of defending a claim for Workmen's Com- 
pensation under the Workmen's Compensation Act applicable to the Dis- 
trict of Columbia. 


2. That counsel aforesaid did represent the parties in all phases 


of this claim, including the formal hearing on September 22, 1966. 


3. That following said formal hearing, a compensation order 
was issued on January 5, 1967. 

4. That on or about January 27, 1967, the plaintiffs filed an ap- 
peal from said order séeking an injunction against the defendant, William 
L. Massey, Deputy Commissioner. Said injunction seeks to enjoin the 
defendant Massey from enforcing the compensation order aforesaid. 

5. That the intervenors, Aetna Casualty & Surety Co. and Safeway 
Trails, Inc., have a continuing interest in this matter. 

WHEREFORE, the premises considered, the intervenors respect- 
fully request that this Honorable Court issue an order authorizing their 
intervention in this case. 

/s/ M.S. Mazzuchi 
Attorney for Intervenors 


405 Investment Building 
Washington, D. C. 


CONSENT: 


/s/ William J. Fitzgerald 
Attorney for Plaintiffs 


/s/ Ellen Lee Park 
Assistant U. S. Attorney 
Attorney for Deputy Commissioner, 
William L. Massey 


[Filed February 20, 1967] 
ORDER 


Upon consideration of the Motion to Intervene filed by the Aetna 
Casualty & Surety Co. and Safeway Trails, Inc., in the above matter, by 
and through their attorney, M. S. Mazzuchi, and it appearing that’ there 
is no objection by the original parties to this action, it is this 20th day 
of February, 1967, 

ORDERED, that the Aetna Casualty & Surety Co. and Safeway Trails, 
Inc., be and they hereby are authorized to intervene in the above-entitled 
case as defendants. | 


/s/ Matthew G. McGuire 
Judge | 


Consent: | 


/s/ William J. Fitzgerald | 
Attorney for Plaintiffs 


/s/ Ellen Lee Park 
Assistant U. S. Attorney 
Attorney for Deputy Commissioner 
William L. Massey 


[Filed March 13, 1967] 
ANSWER TO COMPLAINT 


Come now the intervening defendants by and through their attorney, 
_M. S. Mazzuchi, and for an answer to the complaint filed herein, state 
as follows: 

1. These defendants admit the allegations in paragraphs 1 and 2, 


and admit the allegation of paragraph 3 that a claim was filed by the 


plaintiff for workmens' compensation benefits and death benefits, and 


that an order issued rejecting said benefits. 
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2. These defendants deny the allegation in paragraph 3 that the 
death of Jack Neil Foster arose out of his employment with Safeway 
Trails, Inc. 

3. As to paragraphs 4, 5 and 6, the intervening defendants state 
that the compensation order complained of is in all respects in accord- 
ance with law and the testimony taken before the Deputy Commissioner, 
which constitutes the record in this proceeding, contains substantial 
evidence to support the finding of the Deputy Commissioner that the 
plaintiff's husband's death did not arise out of and in the course of his 
employment. 

WHEREFORE, intervening defendants, Safeway Trails, Inc., and 
Aetna Casualty & Surety Co., pray that the complaint be dismissed. 

/s/ M.S. MAZZUCHI 
Attorney for Intervenors 


405 Investment Building 
Washington, D. C. 


[Certificate of Service] 


[Filed April 10, 1967] 
ANSWER 


Defendant, William L. Massey, Deputy Commissioner, Bureau of 
Employees' Compensation, United States Department of Labor, for his 
answer to the complaint herein: 

1. Admits the allegations contained in paragraphs numbered 1, 
2, and 3. 


2. Denies the allegations contained in paragraphs numbered 4, 
5, and 6. 


3. For a further defense, defendant alleges that the compensa- 


tion order complained of is in all respects in accordance with law. 


| 
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WHEREFORE, defendant deputy commissioner prays that the com- 
plaint be dismissed. | 
/s/ DAVID G. BRESS 
United States Attorney 


/s/ JOSEPH M. HANNON | 
Assistant United States Attorney 


/s/ ELLEN LEE PARK | 
Assistant United States Attorney 


Attorneys for Defendant Massey 


[Filed October 4, 1967] 


ORDER 


Upon consideration of the motions for summary judgment filed by 
the deputy commissioner and by the intervening defendants, Safeway 
Trails, Inc., and Aetna Casualty & Surety Co., and upon consideration of 
the cross motion of plaintiffs for summary judgment, together with the 
memoranda and oral argument of counsel in support of the foregoing 
motions and cross motion, and the Court having concluded that there is 
substantial evidence in the record to support the findings of the deputy 
commissioner and that defendant and intervening defendants are entitled 
to judgment as a matter of law, it is by the Court this 4th day of October 
1967, 

ORDERED that the motions for summary judgment of defendant 
deputy commissioner and the intervening defendants be and they hereby 
are granted, and that plaintiffs" motion for summary judgment be and it 
hereby is denied, and it is further | 

ORDERED that the action be and the same hereby is dismissed with 
prejudice. 

/s/ Alexander Holtzoff 
JUDGE 


[Filed October 23, 1967] 
NOTICE OF APPEAL 


Notice is hereby given this 23rd day of October, 1967, that Plaintiffs 
ESTHER R. FOSTER, Individually and as Parent, Guardian and Next 
Friend of JACK N. FOSTER, JR., JERRY ALAN FOSTER and JOANNE 
LEE FOSTER, Minors, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 4th day of October, 1967 in favor of Defendant and Inter- 


yenors against said Plaintiffs. 


COLLINS & FITZGERALD 


By: William J. Fitzgerald 
Attorney for Plaintiffs 
421 Shoreham Building 
Washington, D.C. 20005 


Please send copies to: 


David G. Bress, Esquire 
United States Attorney 
Attorney for Defendant Massey 


and 


Mario S. Mazzuchi, Esquire 

405 Investment Building 

Washington, D.C. 20005 
Attorney for Intervenors 
Safeway Trails, Inc., and 
Aetna Casualty & Surety Co. 


Qa 
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BRIEF FOR APPELLEES, SAFEWAY TRAILS, INC., AND 
AETNA CASUALTY & SURETY CO. 


IN THE 


United States Court of Appeals 


No. 21,480 


Estzer R. Foster, e¢ al., Appellants, 


Vv. 


Wautum L. Masser, Deputy Commissioner, et al., 
Appellees. 


| 
Appeal from the United States District Court for the 
District of Columbia | 


| 
uctted States Court of Apes 
for the Sisréct of Columbia Circuit _- 
= : M. 8. Mazzvcm: 
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For rae Distreicr or CotumBia Cixcurr 


No. 21,480 


Esruer R. Foster, et al., Appellants, 


ve 


Wim L. Masser, Deputy Commissioner, e¢ al., 
Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES, SAFEWAY TRAILS, INC., AND 
AETNA CASUALTY & SURETY CO. 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States Dis- 
trict Court for the District of Columbia, entered on Octo- 
ber 4, 1967, granting separate motions for summary judg- 
ment filed by appellees, dismissing the complaint filed by 
the Appellant. Notice of appeal was filed on October 23, 
1967. The jurisdiction of the District Court was invoked 
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under the Longshoremen’s and Harbor Workers’ Compen- 
sation Act, 44 Stat. 1424, as amended, 33 U.S.C. 901 et seq., 
as made applicable to the District of Columbia by 36 D. C. 
Code 501. The jurisdiction of this Court rests on 28 
US.C. 1291. 


STATEMENT OF THE CASE 


This cause of action arose upon a complaint to review 2 
compensation order filed by the Deputy Commissioner on 
January 5, 1967. In said order the Deputy Commissioner 
rejected the claim for compensation (death benefits) to 
the surviving widow and dependent minor children of Jack 
Neil Foster (hereinafter referred to as ‘‘deceased em- 
ployee’’) on the ground that the injury and consequent 
death of the deceased employee did not arise out of and in 
the course of the employment. The complaint alleged in 
effect that the findings of the Deputy Commissioner were 
not supported by the record made before him. The order 
of the Deputy Commissioner is set forth fully below: 


Such investigation in respect to the above-entitled 
claim having been made as is considered necessary, 
and hearings having been duly held in conformity with 
law, the Deputy Commissioner makes the following 


Frxpines or Fact 


1. That on November 24, 1965, Jack N. Foster, here- 
inafter referred to as ‘‘employee’’, was in the employ 
of the employer above named, whose address is 1200 
Eye Street, Northwest, Washington, District of Colum- 
bia; that the employer was subject to the provisions 
of an Act of Congress approved May 17, 1928, en- 
titled ‘‘An Act to provide compensation for disability 
or death resulting from injury to employees in certain 
employments in the District of Columbia, and for other 
purposes’’; that the liability of the employer for com- 
pensation under the said Act was insured by the Aetna 
Casualty & Surety Company; 


3 


2. That the employee was employed as an ‘‘extra 
board’? operator which necessitated his being avail- 
able for duty subject to call by the employer; that on 
November 24, 1965, at approximately 2:15 p.m., the 
employee was called by the employer and was in- 
structed to report for duty at 4:00 p.m.; that while 
enroute from his home in his private automobile, to 
the employer’s garage at 1905 Brentwood Road, N. E., 
Washington, D. C., he was involved in an automobile 
collision, as a consequence of which he suffered multiple 
injuries which caused his death on December 23, 1965; 


3. That on February 25, 1966, Esther R. Foster, 
surviving wife of the employee, filed claim for compen- 
sation due at death and for death benefits in her own 
behalf and in behalf of three minor children, alleging 
that the injury and death of the employee arose out 
of and in the course of the employment; 


4. That at the time of the injury, the employee was 
not on a special mission for the employer nor respond- 
ing to an emergency; that the expenses of his trans- 
portation between his home and his reporting station 
were not reimbursible and his pay commenced upon 
his reporting for his assigned tour of duty; that at the 
time of the injury, the employee was enroute in his 
accustomed manner to his regular reporting station 
and at the time, was performing no services incidental 
to his employment as a bus driver; 


Upon the foregoing findings of fact, it is ordered by 
the Deputy Commissioner that the claim against the 
employer under the District of Columbia Workmen’s 
Compensation Act be and it is hereby Resectep for the 
following reasons: 


1. That the injury, and consequent death of the em- 
ployee, did not arise out of and in the course of the 
employment. 
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SUMMARY OF ARGUMENT 


It is well settled that findings of the Deputy Commis- 
sioner under the Longshoremen’s Act must be accepted by 
a reviewing court if they are supported by substantial 
evidence and in accordance with law; O’Leary v. Brown- 
Pacific-Maxon, 340 U.S. 504 (1951); Cardillo v. Liberty 
Mutual Co., 330 U.S. 469 (1947); Del Vecchio v. Bowers, 
296 U.S. 280 (1935); Voehl v. Indemnity Insurance Co. of 
N. A., 288 U.S. 162 (1933); United Painters & Decorators 
v. Britton, 112 U.S. App. D.C. 236, 301 F. 2d 560 (1962) ; 
Phoenix Assurance Co. of N.Y. v. Britton, 110 U.S. App. 
D.C. 118, 289 F. 2d 784 (1961); or are not irrational, 
O’Keefe v. Smith, Hinchman & Grylls, 380 U.S. 359 (1965). 
A review of the record in this case demonstrates very 
clearly that there was an abundance of evidence before the 
Deputy Commissioner upon which he could base his find- 
ings of fact that the injury and consequent death of the 
deceased employee did not arise out of and in the course of 
the employment. The Deputy Commissioner’s award is 
clearly correct and there is no proper basis in law sufficient 
to overrule the action of the District Court in granting the 
motions for summary judgment of the appellees. 


ARGUMENT 
I 


Scope of Review 


The scope of judicial review in cases such as the one at 
bar is set forth in O’Leary v. Brown-Pacific-Mazon, Inc., 
supra, in which the Supreme Court said: 


The standard, therefore, is that discussed in 
Universal Camera Corp. v. National Labor Relations 
Board, 340 U.S. 474, 71 S. Ct. 456. It is sufficiently 
described by saying that the findings are to be accepted 
unless they are unsupported by ee evidence 
on the record considered as a whole. . 


We do not mean that the aes compelled 
this inference; we do not suggest that had the Deputy 
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Commissioner decided against the claimant, a court 
would have been justified in disturbing his concelu- 
sion. ... 


Similarly with reference to the inferences drawn by a 
Deputy Commissioner, the Supreme Court in Cardillo v. 
' Liberty Mutual Insurance Co., supra, said: 


In determining whether a particular injury arose 
out of and in the course of employment, the Deputy 
Commissioner must necessarily draw an inference from 
what he has found to be the basic facts. The pro- 
priety of that inference, of course, is vital to the va- 
lidity of the order subsequently entered. But the 
scope of judicial review of that inference is sharply 
limited by the foregoing statutory provisions. If sup- 
ported by evidence and not inconsistent with the law, 
the Deputy Commissioner’s inference that an injury 
did or did not arise out of and in the course of employ- 
ment is conclusive. No reviewing court can then set 
aside that inference because the opposite one is thought 
to be more reasonable; nor can the opposite inference 
be substituted by the court because of a belief that the 
one chosen by the Deputy Commissioner is factually 
questionable. 

_. . It is likewise immaterial that the facts permit 
the drawing of diverse inferences. The Deputy Com- 
missioner alone is charged with the duty of initially 
selecting the inference which seems most reasonable 
and his choice, if otherwise sustainable, may not be 
disturbed by a reviewing court. 


In short, where the Deputy Commissoner’s compensation 
order has support of substantial record evidence it can be 
set aside only for an error of law, ‘<sych as a misconstruc- 
tion of the Act.”’ Voris v. Eikel, 346 U.S. 328 (1953). 


And in language even more restrictive, the Supreme 
Court in O’Keefe v. Smith, Hinchman & Grylls, supra, has 
added: 


The rule of judicial review has therefore emerged 
that the inferences drawn by the Deputy Commissioner 
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are to be accepted unless they are irrational or ‘‘un- 
sapported by substantial evidences on the record as a 
whole. ...”’ 


We agree that the District Court correctly affirmed 
the finding of the Deputy Commissioner. While this 
Court may not have reached the same conclusion as 
the Deputy Commissioner, it cannot be said that his 
holding . . . is irrational or without substantial evidence 
on the record as a whole. 


Or as stated by the Court in the case of Groom v. Car- 
dillo, 73 App. D.C. 358, 119 F. 2nd 697 (1941): 


It is of no consequence that we might have reached 
a different conclusion or that there is a sharp conflict 
in the testimony or even that the evidence preponder- 
ates strongly against the view expressed by the Deputy. 
We cannot substitute our judgment for the Deputy’s 
judgment, nor can we weigh the evidence. 


In the instant case, the Deputy Commissioner’s findings 
are similarly binding. Under such interpretations of the 
Longshoremen’s Act by the Supreme Court of the United 
States, as well as by the Court of Appeals for the District 
of Columbia, Phoenix Assurance Company v. Britton, 
supra; General Accident Fire & Life Assurance Corpora- 
tion v. Britton, 103 U.S. App. D.C. 135, 255 F. 2d 544 
(1958) ; Liberty Mutual Insurance Co. v. Britton, 100 U.S. 
App. D.C. 236, 243 F. 2d 659 (1957) ; United States Fidelity 
& Guaranty Co. v. Britton, 88 U.S. App. D.C. 293, 188 F. 2d 
674 (1951), a court may not set aside a compensation order 
unless, on the whole record, the court believes that the 
Deputy Commissioner was ‘‘compelled’’ to make findings, 
draw inferences and arrive at conclusions different from 
those set forth in the compensation order complained of. 


Accordingly, logical deductions and inferences which are 
drawn by the Deputy Commissioner from the evidence 
should be taken as established facts and are not judicially 
reviewable. O’Leary v. Brown-Pacific-Maxon, Inc., supra; 
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Del Vecchio v. Bowers, supra; Wolff v. Britton, 117 U.S. 
App. D.C. 209, 328 F. 2d 181 (1964); Crescent Wharf & 
Warehouse Company v. Cyr, 200 F. 2d 633 (C.A. 9, 1952; 
Southern Stevedoring Co. v. Henderson, 175 F. 2d 863 
(C.A. 5, 1949). The burden is on the plaintiff to show that 
the evidence before the Deputy Commissioner does not sup- 
port the compensation order complained of in the reivew 
proceeding. Southern Stevedoring Co. v. Henderson, 
supra; Gulf Oil Corporation v. McManigal, 49 F. Supp. 75 
(W. Va. 1943). 


qr 
The Evidence 


The record in the instant case consists of the typewritten 
transcript of the administrative hearing held before the 
Deputy Commissioner on September 22, 1966, with exhibits. 
The transcript of the aforesaid hearing contains the follow- 
ing facts in support of the Deputy Commissioner’s com- 


pensation order. 


With reference to the sole issue that is the subject of 
review in the present proceeding, namely, whether the em- 
ployee had, as alleged, suffered an employment-related in- 
jury which had resulted in his death, witnesses testified in 
part and in effect as follows: 


Esther Foster (claimant and widow of the deceased em- 
ployee): That on November 24, 1965, she was called by a 
nurse at a hospital who advised her that her husband was 
involved in an accident; that she had last spoken to her 
husband between 2:30 and 3:00 that afternoon when he 
told her that he had to report to work at 4:00 (J.A. 3-4) ; 
that her husband was generally called by his employer in 
this fashion and that he had two different places to report to 
work, either the terminal or the garage, and he was told 
when he was called by his employer where to report; that 
he generally received about an hour and a half notice to 
report and that it took him about 45 minutes generally, de- 
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pending on traffic, to arrive at work (J.A. 4-5); that if the 
employee wanted to go someplace during the day he could 
call his employer earlier to find out in advance the approxi- 
mate time at which he might be required to report for work 
(J.A. 6). 


James F. McGraw: That he was the District Supervisor 
of the Operators for Safeway Trails, the employer (J.A. 
7) ; that although the drivers of buses under his supervision 
fall into two categories, namely regular run operators and 
extra board operators (J.A. 8), they both report to work 
at either the garage or the terminal (J.A. 9), and they are 
both subject to the same discipline for missing work (J.A. 
12) ; that as long as the drivers are off duty and away from 
company property, the company has no jurisdiction over 
them whatsoever (J.A. 10); that although an extra board 
driver has to be available for call, subject to certain rest 
requirements, the extra board driver is not regarded as on 
duty when he is off the employer’s premises because ‘‘he’s 
not being paid for any time while he’s at home’’ (J.A. 10) ; 
that on the day of his accident, the deceased employee had 
called the dispatcher at the terminal in the morning and 
had been advised that he would be used that afternoon (J.A. 
15); that he was subsequently called at 2:15 and advised 
to report to work at 4:00 (J-A. 14) ; that his pay would have 
started at 4:00 regardless of what time before then he 
arrived on the premises (J.A. 16). 


mm 
Discussion 


It is readily apparent from the evidence outlined above 
that the Deputy Commissioner in the instant case had 
ample warrant in the record for his determination that the 
deceased employee did not sustain an employment related 
injury and consequent death arising out of and in the course 
of his employment. 
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As the Court of Appeals for this Circuit recently stated 
in Wolff v. Britton, supra: 

[The Deputy Commissioner] concluded on a record 
which supports him that the claim was not compensable. 
Since ‘‘there is factual and legal support for the con- 
clusion, [the judicial] task is at an end’’. Citing 
Cardillo v. Liberty Mutual Ins. Co., 330 U.S. 469, 479 
(1947). 

The judicial function is not to decide the case itself, as 
we have seen, but, instead, to determine whether there is 
substantial evidence in the record to support the Deputy 
Commissioner’s decision of the case. Certainly, it cannot 
be said that on the record as a whole the Deputy Commis- 
sioner in the instant case was ‘‘compelled’’ to reach a con- 
clusion contrary to the one he made. O’Leary v. Brown- 
Pacific-Maxon, Inc., supra. Nor can it be said that his 
holding was ‘‘irrational’’. O’Keefe v. Smith, Hinchman & 
Grylls, supra. 


In addition, it should be remembered that judicial review 
of a Deputy Commissioner’s rejection of a claim involves a 
somewhat different viewing of the evidence from review of 
an award of compensation by him. In the latter case there 
must be affirmative evidence in the record before the Deputy 
Commissioner to support the award; in the former, such 
affirmative evidence is not needed to support the denial of 
compensation since, upon failure of a claimant to carry the 
burden of proof in support of his claim, the claim must be 
rejected by the Deputy Commissioner notwithstanding the 
absence of affirmative evidence to disprove it. In other 
words, it is not necessary for the employer to prove a 
negative. Gooding v. Willard, 209 F. 2d 913 (C.A. 2, 1954) ; 
Kwasizur v. Cardillo, 175 F. 2d 235 (C.A. 3, 1949), Cert. 
den. 338 U.S. 880. The rejection follows the claimant’s 
failure to establish his claim. In the Gooding case, the 
Court at page 916 said: 


We might let decision turn on the above, but it 
should also be noted that the burden to show that the 
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accident was a contributing cause of the death was on 
the appellee. It is obvious, of course, that in point of 
fact it either was or was not a contributing cause. 
However, in point of proof of causal connection, the 
conclusion of the trial judge that the finding of no 
causal connection was inadequately supported by the 
evidence leaves the appellee’s burden undischarged. 
The finding of no causal connection went unneces- 
sarily far in positive terms, but whether or not it went 
unjustifiably far on the evidence it was at least an ex- 
pression of the determination of the Commissioner 
that the evidence was short to show affirmatively a 
causal connection between the accident and the death. 
It is abundantly clear that the evidence on the subject 
was so conflicting that the Commissioner could reason- 
ably have found that there was no preponderance in 
favor of the appellee. As no more was needed to sup- 
port his decision it was error to set it aside. 


From the foregoing discussion it is apparent that it can- 
not be said that the findings made by the Deputy Commis- 
sioner in the instant case which caused him to reject the 


employee’s claim were not in accordance with law. Car- 
dillo v. Liberty Mutual Ins. Co., supra. The fact that a 
different factual interpretation might have been made by a 
different trier of the facts does not militate against the 
findings of the Deputy Commissioner made in this case upon 
this evidence of record. 


It is clear from the evidence that the deceased employee 
in this case was fatally injured while on his way to work 
in his own automobile. The case is, in legal effect, the 
usual situation in which injuries sustained while going to 
or returning from work have been held not to be covered 
under workmen’s compensation laws, including the Long- 
shoremen’s Act. Thus, in Cardillo v. Liberty Mutual In- 
surance Co., supra, the Court stated that the statutory 
phrase ‘‘arising out of and in the course of employment”’ 
has ‘‘generally been construed to preclude compensation’’ 
with respect to ‘‘injuries received by employees while 
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travelling between their homes and their regular places of 
work’’, This was recognition of what had been stated 
earlier in Voehl v. Indemnity Insurance Company, supra, 
that ‘‘the general rule is that injuries sustained by em- 
ployees when going to or returning from their regular 
place of work are not deemed to arise out of and in the 
course of their employment. Ordinarily the hazards they 
encounter in such journeys are not incident to the em- 
ployer’s business.’’ Clark v. Commercial Casualty Ins. Co., 
95 F. 2d 58 (C.A. 5, 1938) ; Guivarch v. Maryland Casualty 
Co., 37 F. 2d 268 (C.A. 5, 1930). The Clark case contains 
facts strikingly similar to those in the instant case. In that 
case compensation was denied an employee while going to 
work, despite an assertion that the employee ‘‘was re- 
quired to live where he could be reached by telephone at 
any time of the day or night, and was subject to call to 
perform his duties at the hotel at any time, and therefore 
he was in the course of his employment when going to 
work.’? The Court quickly disposed of this contention by 
observing that he was going to work in a usual manner and 
that ‘‘his duties did not begin until he arrived at the 
hotel.’’ In the instant case, the employee was but proceed- 
ing to his usual place for reporting to work (there were two 
such places, the garage and the terminal), and his duties 
and his pay did not commence, as the record shows without 
contradiction, until his actual arrival and reporting at that 
place. 


This Court long ago recognized this rationale, in effect, 
when it overruled an award made to the widow of an em- 
ployee killed when struck by an automobile after leaving 
work. This Court held the award to be contrary to law 
because the employee ‘‘at the time of his injury, was not 
performing services ‘arising out of and in the course of’ 
his employment.’’ See New Amsterdam Casualty Co. v. 
Hoage, 60 App. D.C. 40, 46 F. 2nd 837 (1931). To the 
same effect see Morgan v. Hoage, 63 App. D.C. 355, 72 F. 2d 
727 (1934). 
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As has been demonstrated so many times by the decisions 
of this and other courts, to be compensable it is clear that 
an injury or death must arise out of and in the course of 
employment, as the result of a risk involved in or incidental 
to the employment or to the conditions under which work is 
required to be performed. As stated in Larson, Work- 
men’s Compensation, § 16.12, pp. 264-265: 


The circumstance that the employee is ‘‘subject to 
call”? should not be given any independent importance 
in the narow field of going to or from work; the im- 
ee questions are whether the employee was in 
‘act on an errand pursuant to call and what kind of 
errand it was.... A fortiori, the mere fact that an 
employee is generally on call should not make a special 
errand of a normal going and coming trip that is not in 
response to a special call. 


From the foregoing it is clear that the deceased em- 
ployee’s injury in the present case neither arose ‘‘out of” 


or occurred ‘‘in the course of’’ his employment. It did not 
arise out of his employment because the journey to his re- 
porting station was not a ‘natural incident of the work’’. 
‘And it did not occur in the course of his employment be- 
cause it did not happen while he was “‘doing the duty 
which he is employed to perform’’. In driving to work on 
the day he was involved in the automobile accident, the em- 
ployee was doing nothing more than was normal for any 
other employee who is making his everyday journey from 
home to the place of employment. And there is nothing in 
the evidence of record to show the existence of circum- 
stances that in any way indicate that the ride to report 
to work was, in character, to be equated with work itself. 
The employee was not under the control of his employer at 
the instant he was injured. Evidence in the record clearly 
shows that in the opinion of his supervisor, his work did 
not commence until the time that he was given to report for 
work, which in this case was at four o’clock on the day of 
his fatal accident while on the way to his employment. 
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From the foregoing discussion, it is apparent that the 
record in this case supports the findings of the Deputy 
Commissioner and that those findings are not ‘‘irrational’’, 
O’Keefe v. Smith, Hinchman & Grylls, supra, nor ‘‘for- 
bidden in law’’, Cardillo v. Liberty Mutual Ins. Co., supra. 


CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that the compensation order complained of is in accordance 
with law and that the judgment of the District Court should 
be sustained. 


Respectfully submitted, 


M. 8. Mazzocutr 
405 Investment Building 
Washington, D. C. 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,480 


EsTHER R. FOSTER, ET AL., APPELLANTS 
Vv. 
WILLIAM L. MASSEY, DEPUTY COMMISSIONER 
and 
SAFEWAY TRAILS, INC. 
and 
AETNA CASUALTY & SURETY CO., APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE MASSEY 


COUNTERSTATEMENT OF THE CASE 


This cause arose upon an action instituted by appellants, 
plaintiffs below, to review and set aside as not in accord- 
ance with law a compensation order filed by William L. 
Massey, Deputy Commissioner, Bureau of Employees’ 


(1) 
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Compensation, United States Department of Labor, on 
January 5, 1967, pursuant to the provisions of the Long- 
shoremen’s and Harbor Workers’ Compensation Act of 
March 4, 1927, 44 Stat. 1424, as amended, 33 U.S.C. 901 
et seq., and as made applicable to the District of Columbia 
by the Act of May 17, 1928, 45 Stat. 600, D.C. Code 36- 
501. 

In that order, the deputy commissioner rejected the 
claim of appellant, Esther R. Foster, and the claim of ap- 
pellants Jack N. Foster, Jr., Jerry Alan Foster, and Jo- 
anne Lee Foster, surviving widow and children, respective- 
ly, of Jack Neil Foster, the employee. Rejection of these 
claims of appellants (hereinafter referred to as “claim- 
ants”) was predicated upon the deputy commissioner’s 
finding in his order that the employee’s injury and subse- 
quent death were not related to his employment, i.e., they 
did not arise out of and in the course of the employment. 

Claimants filed a complaint in the court below which, in 
effect, took issue with the deputy commissioner’s findings. 
Subsequent thereto the deputy commissioner, as well as the 
employer and its insurance carrier, filed motions for sum- 
mary judgment, to which claimants filed a cross-motion 
for summary judgment. The District Court, upon review 
of the record, sustained the deputy commissioner’s finding, 
granted defendants’ motions, and denied claimants’ motion. 
This appeal followed the dismissal of the action below. 


THE COMPENSATION ORDER 


The compensation order complained of reads, in perti- 
nent part, as follows: 


Such investigation in respect to the above-entitled 
claim having been made as is considered necessary, 
and hearings having been duly held in conformity 
with law, the Deputy Commissioner makes the follow- 
ing 
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FINDINGS OF FACTS 


1. That on November 24, 1965, Jack N. Foster, 
hereinafter referred to as “employee”, was in the em- 
ploy of the employer above named, whose address is 
1200 Eye Street, Northwest, Washington, District of 
Columbia; that the employer was subject to the provi- 
sions of an Act of Congress approved May 17, 1928, 
entitled “an Act to provide compensation for disability 
or death resulting from injury to employees in certain 
employments in the District of Columbia, and for oth- 
er purposes”; that the liability of the employer for 
compensation under the said Act was insured by the 
Aetna Casualty and Surety Company; 

2. That the employee was employed as an “extra 
board” operator which necessitated his being available 
for duty subject to call by the employer; that on No- 
vember 24, 1965, at approximately 2:15 p.m., the em- 
ployee was called by the employer and was instructed 
to report for duty at 4:00 p.m.; that while enroute 
from his home in his private automobile, to the em- 
ployer’s garage at 1905 Brentwood Road, N. E., 
Washington, D.C., he was involved in an automobile 
collision, as a consequence of which he suffered mul- 
tiple injuries which caused his death on December 23, 
1965; 

3. That on February 25, 1966, Esther R. Foster, 
surviving wife of the employee, filed claim for com- 
pensation due at death and for death benefits in her 
own behalf and in behalf of three minor children, al- 
leging that the injury and death of the employee arose 
out of and in the course of the employment; 

4. That at the time of injury, the employee was not 
on a special mission for the employer nor responding 
to an emergency; that the expenses of his transporta- 
tion between his home and his reporting station were 
not reimbursible and his pay commenced upon his re- 
porting for his assigned tour of duty; that at the time 
of injury, the employee was enroute in his accustomed 
manner to his regular reporting station and at the 
time, was performing no services incidental to his em- 
ployment as a bus driver; 
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Upon the foregoing findings of fact, it is ordered by 
the Deputy Commissioner that the claim against the 
employer under the District of Columbia Workmen’s 
Compensation Act be and it is hereby REJECTED for 
the following reasons: 


1. That the injury, and consequent death of the em- 
ployee, did not arise out of and in the course of the 
employment. 


SUMMARY OF ARGUMENT 


The evidence in the record considered as a whole and the 
reasonable inferences to be drawn therefrom clearly sup- 
port the deputy commissioner’s finding that claimants had 
failed to establish that the employee’s death was the result 
of an employment-related injury. The fatal injury re- 
ceived by the deceased while driving his own automobile to 
report to work at a bus terminal was not sustained as the 
result or in the course of any work activity as a bus op- 
erator. The fact that the deceased had no fixed hours for 
reporting for work did not exempt him from the well- 
established rule that an injury sustained by an individual 
while going to or coming from his ordinary and regular 
work by his own means of travel is not compensable. 

Accordingly, the court below correctly concluded by its 
decision that the finding of the deputy commissioner on the 
factual issues presented to him was to be accepted upon 
judicial review. O’Keeffe v. Smith, Hinchman & Grylls, 380 
U.S. 359 (1965); O'Leary v. Brown-Pacific-Maxon, Inc., 
840 U.S. 504 (1951); Phoenix Assurance Company v. 
Britton, 110 U.S. App. D.C. 118, 289 F.2d 784 (1961) ; 
Hurley v. Lowe, 83 U.S. App. D.C. 123, 168 F.2d 553 
(1948), cert. denied 334 U.S. 828; Groom v. Cardillo, 73 
App. D.C. 358, 119 F.2d 697, 698 (1941); General Acci- 
dent Fire & Life Assurance Corporation v. Britton, 103 
U.S. App. D.C. 135, 255 F.2d 544 (1958) ; Gooding v. Wil- 
lard, 209 F.2d 918, 916 (2d Cir. 1954). 
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ARGUMENT 


The deputy commissioner’s finding that the employee’s 
death was not employment related is supported by the 
record considered as a whole, is in accordance with 
law, and is not irrational. 


(a) Scope of Review 


The standard for judicial review in cases arising under 
the longshoremen’s Act has been carefully delineated by 
the Supreme Court. If the findings of the deputy commis- 
sioner are supported by substantial evidence, O'Leary v. 
Brown-Pacific-Maxon, Inc., 840 U.S. 504, 508 (1951), or 
if the deputy commissioner’s holding is not irrational, 
O’Keeffe v. Smith, Hinchman & Grylls, 380 U.S. 359, 363 
(1965), or if the order under review is not “forbidden by 
the law”, Cardillo v. Liberty Mutual Insurance Co., 330 
U.S. 469, 478 (1947), the decision of the deputy commis- 
sioner is to be sustained. The fact that the evidence may 
permit the drawing of diverse inferences will not warrant 
disturbing the inference or inferences drawn by the deputy 
commissioner if his selection is reasonable. Cardillo v. 
Liberty Mutual Insurance Co., supra; Del Vecchio v. Bow- 
ers, 296 U.S. 280 (19385) ; Voehl v. Indemnity Ins. Co., 288 
U.S. 162 (1933). In other words, logical deductions and 
inferences drawn by the deputy commissioner from the evi- 
dence are to be taken as established facts and are not ju- 
dicially reviewable, O’Leary v. Brown-Pacific-Maxon, Inc., 
840 U.S. 504 (1951) ; Del Vecchio v. Bowers, 296 U.S. 280 
(1935) ; J. V. Vozzolo, Inc. v. Britton, —— U.S. App. D.C. 
— , 377 F.2d 144 (1967) ; Wolff v. Britton. 117 U.S. App. 
D.C. 209, 328 F.2d 181 (1964) ; Crescent Wharf & Ware- 
house Company v. Cyr, 200 F.2d 633 (9th Cir. 1952) ; Lib- 
erty Mutual Ins. Co. v. Gray, 187 F.2d 926 (9th Cir. 1943) ; 
Lowe v. Central Ry. Co. of N. J., 113 F.2d 413 (8rd Cir. 
1940) ; Contractors PNAB v. Pillsbury, 150 F.2d 310 (9th 
Cir. 1945); Southern Stevedoring Co. v. Henderson, 175 
F.2d 868 (5th Cir. 1949), and the deputy commissioner’s 
findings of fact will be presumed to be correct, Anderson v. 
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Hoage, 63 App. D.C. 169, 70 F.2d 778 (1934); Burley 
Welding Works, Inc. v. Lawson, 141 F.2d 964 (5th Cir. 
1944); Pan American Airways v. Willard, 99 F. Supp. 
257 (N.Y. 1951). The burden is on the plaintiff to show 
that the evidence before the deputy commissioner does not 
support the compensation order complained of in the re- 
view proceeding. Southern Stevedoring Co. v. Henderson, 
supra; Gulf Oil Corporation v. McManigal, 49 F.Supp. 75 
(W.Va. 1943); Hastern S. S. Lines v. Monahan, 26 F. 
Supp. 944 (Me. 1989) ; ef. National Lead Co. v. Kingsland, 
74 F.Supp. 985 (D.C. 1948). 

It will be observed from the foregoing that these prin- 
ciples have found acceptance by this Court in numerous 
cases under the Longshoremen’s Act. They have been ap- 
plied even in instances where, as stated in Cardillo v. 
Liberty Mutual Ins. Co., supra (at p. 478), the inference 
to be drawn from the facts is “more legal than factual.” 
Thus, even though the reviewing court might not agree 
with the deputy commissioner’s determination for itself 
(see Wolff v. Britton, supra; J. V. Vozzolo, Inc. v. Britton, 
—— USS. App. D.C. , 817 F.2d 144 (1967) ), that de- 
termination, if not “forbidden by the law”, is to be sus- 
tained. Cardillo v. Liberty Mutual Ins. Co., supra. 

The full force and effect of the Supreme Court’s decision 
in Cardillo was expressly applied by this Court to a case 
wherein an issue of whether a deputy commissioner’s find- 
ing that a fatal injury was unrelated to employment was 
considered to be at least as much legal as it was factual. 
Thus, in Hurley v. Lowe, 83 U.S. App. D.C. 123, 168 F.2d 
558, 556 (1948), cert. denied 334 U.S. 828, it was stated: 


1Wolff v. Britton, supra, 117 U.S. App. D.C. 209, 328 F.2d 181 
(1964) ; Phoenix Assurance Company vV. Britton, supra, 110 U.S. 
App. D.C. 118, 289 F.2d 784 (1961); General Accident Fire & 
Life Assurance Corporation v. Britton, 103 U.S. App. D.C. 135, 
255 F.2d 544 (1958) ; Liberty Mutual Insurance Co. v. Britton, 100 
U.S. App. D.C. 236, 243 F.2d 659 (1957) ; United States Fidelity & 
Guaranty Co. Vv. Britton, 88 U.S. App. D.C. 298, 188 F.2d 674 
(1951). 
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Seemingly, the Deputy Commissioner based his con- 
clusion upon the stipulated fact that the dinner “was 
of social character” since he coupled his finding of that 
fact with his ultimate conclusion, in the same sen- 
tence. He apparently acted upon the principle that 
“the course of employment” in the statute does not 
include incidents “of social character”. But we do 
not think that “social character” necessarily puts an 
act outside the course of one’s employment; lunch- 
eons for customers or clients have “social character’. 
The correct criterion is the involvement of the inci- 
dent in the employment. The meaning of the statu- 
tory term, apart from any particular set of facts, is 
a question of law. 

But, while we think that the Deputy Commissioner 
was in error as to the legal content of the term “in 
the course of employment” in the statute, we cannot 
say that his view is “forbidden by the law” or with- 
out any reasonable legal basis. This state of mind 
is a common experience, since disagreeing judges 
upon the same court, while thinking their contrary 
brethren to be in error, rarely think the other view 
forbidden by law or without any reasonable basis in 
law. It follows that under the decision in Cardillo v. 
Liberty Mutual Co., supra, as we understand it, we 
must affirm the judgment of the District Court in 
dismissing the complaint. (Emphasis supplied.) 


Even earlier, in Groom v. Cardillo, 73 App. D.C. 358, 
119 F.2d 697, 698 (1941), this Court said: 


The rule by which we are bound in cases of this 
character has been stated by us innumerable times. 
We may not set aside the order of the Deputy except 
where it appears that there is an error of law or that 
the finding is not supported by substantial evidence 
or perhaps where it is clearly arbitrary and unrea- 
sonable. It is of no consequence that we might have 
reached a different conclusion or that there is a sharp 
conflict in the testimony or even that the evidence 
preponderates strongly against the view expressed by 
the Deputy. We cannot substitute our judgment for 
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the Deputy’s judgment, nor can we weigh the evi- 
dence. (Emphasis supplied.) 


Here, as in Hurley and Groom, there was warrant in 
the record for the deputy commissioner’s finding that the 
employee’s fatal injury was unrelated to his employment. 
Morgan v. Hoage, 63 App. D.C. 355, 72 F.2d 727 (1934). 
Indeed, an award under the circumstances of this case 
would, it seems, have been overturned on review. New 
Amsterdam Casualty Co. v. Hoage, 60 App. D.C. 40, 46 
F.2d 837 (1931) (vitiating an award for death sustained 
by employee upon leaving work). 

The foregoing principles of limited review have recently 
been applied even with reference to constructions which a 
deputy commissioner has given to the Act, O'Keeffe v. 
Smith, Hinchman & Grylls, supra, 380 U.S. 359 (1965), 
including such a fundamental interpretation as that of 
jurisdictional coverage, Michigan Mutual Liability Co. v. 
Arrien, 344 F.2d 640 (2d Cir., 1965), cert. denied 382 
U.S. 3852 

In the instant case there has been a compensation order 
in support of which it can well be said, in the words of 
Michigan Mutual Liberty Co. v. Arrien, supra, that a 
“reasonable argument” exists. Consequently, it cannot be 
said that the deputy commissioner’s holding is “irration- 
al”. O'Keeffe v. Smith, Hinchman & Grylls, supra. Even 
when this Court has found itself in disagreement with the 
conclusion of the deputy commissioner, we have seen that 
it has refused to reverse his rejection of a claim when it 
could not be said that the deputy commissioner’s view was 
either forbidden by law or “without any reasonable legal 
basis”. Hurley v. Lowe, supra, 83 U.S. App. D.C. 123, 
168 F.2d 558, 556 (1948), cert. denied 334 U.S. 828. 
Accord, Groom v. Cardillo, 73 App. D.C. 358, 119 F.2d 
697, 698 (1941). The rationale of those cases is equally 


2 The most recent case involving jurisdictional coverage construc- 
tion is that of Fred R. Beasley v. O’Hearne, 250 F. Supp. 48, 51 
(S.D. W. Va., 1966), wherein the court stated that the limited scope 
of review extended to “interpretations of the Deputy Commis- 
sioner.” 
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applicable here to sustain the compensation order now 
under review. 


(b) The Evidence 


The record in the instant case consists of the typewrit- 
ten transcript of the administrative hearing held before the 
deputy commissioner on September 22, 1966, with exhibit. 
With reference to the sole issue that is the subject of re- 
view in the present proceeding, namely, whether the em- 
ployee’s death was employment related, witnesses testified 
in part and in effect as follows: 


ESTHER FOSTER (claimant and widow of Jack Neil 
Foster, the employee): That on November 24, 1965 she 
was at home when a nurse from the Washington Hospital 
Center called to tell her that her husband, the deceased 
employee, had been in an automobile accident that day 
(T. 9, J.A. 3) ;* that she had last spoken to him between 
2:30 and 3:00 o’clock that afternoon when he had called 
to say he was on his way to work for “a four o’clock re- 
port” (as a bus driver) ; that his name was on a roster at 
work and “when the driver’s name comes up on the ros- 
ter, they give him a certain time to report to work’; that 
the deceased was always notified by this method to come 
into work at a specified time (T. 10, J.A. 3, 4); that he 
might be called to report for work at any time of day or 
night; that he had been working in this fashion during 
the entire three and one-half to four years he was em- 
ployed by the employer bus line; that normally he was 
called approximately an hour and a half before the re- 
porting time (T. 11, J.A. 4); that he always reported for 
work at either of two places, namely, the terminal or the 
garage, although he could not be certain of which until 
his call came (T. 11-12, J.A. 4, 5); that the drive from 
home to either of the two places for reporting for work 
takes between 45 minutes and an hour; that if, upon being 


3T. refers to the typewritten transcript of the proceedings before 
the deputy commissioner. 
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called, the employee were to fail to report for work on 
time the employer would list this as “a miss-out” (T. 12, 
J.A. 5); that the employee then had to explain the circum- 
stances to his supervisor before his name could be put 
back on the board or roster (T. 13-14, J.A. 5); that the 
employee had to be where he could be reached for a call; 
that if “it was getting close for him to be called, he would 
wear his uniform wherever he were going so he could 
leave right from there” (T. 14, J.A. 5); that it was the 
employee’s practice to be in uniform when he left home 
for work; that he also carried an attache case containing 
his log book, ticket puncher, accident report forms, and 
so forth (T. 15, J.A. 6); that the employee could always 
call the employer to ascertain in advance the approximate 
time at which he would be reporting for work (T. 16-17, 
J.A. 6, 7). 


JAMES F. McGRAW: That he is the District Super- 
visor of Operators for Safeway Trails, Incorporated, Bus 
Company (T. 17-18, J.A. 7); that among his duties is the 
supervision and discipline of the company’s drivers; that 
the deceased was under his direct supervision (T. 18, J.A. 
7); that the company has “extra board operators and... 
regular run operators, although they are all considered the 
same in that they are regular employees of the company” 
(T. 18-19, J.-A. 8); that on the date of the accident in 
question, the deceased was, and always had been, an extra 
board operator; that on that date the deceased “was sup- 
posed to report to the Washington garage,‘ at four 
o'clock” (T. 19, J.A. 8); that the accident occurred about 
a mile from the garage (T. 20, J.A. 8); that the deceased 
was a member of the Brotherhood of Railroad Trainmen, 
Lodge 1023, which had a contract with Safeway Trails 
(T. 20-21, J.A. 8); that newly hired drivers, having no 
seniority, are assigned as extra board drivers; that such 
a man “has to be able to report to work in an hour and 


4This was one of the two places to which the deceased regularly 
reported. 
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a half from the time he is called”; that Interstate Com- 
merce Commission regulations require him to be given 
eight hours undisturbed rest after release from a driving 
assignment (T. 21, J.A. 9); that regular run drivers also 
report for work at either the terminal or the garage,° and 
know in advance which one it is to be and the time for 
reporting (T. 21-22, J.A. 9, 10); that as long as any op- 
erator, regular run or extra board, is off duty and away 
from the company property, the employer has “no juris- 
diction over them whatsoever”; that although an extra 
board driver has to make himself available so as to be 
capable of being instructed to report for work (except for 
the legally required eight-hour rest period after an assign- 
ment), he is not regarded as on duty when off the employ- 
er’s premises because “he’s not being paid for any time 
while he’s at home” (T. 22-28, J.-A. 10); that in many 
eases where an extra board driver has a “miss-out” he is 
placed back on the board immediately and must thereafter 
see the supervisor; that both regular run and extra board 
drivers are subject to the same discipline for failure to 
report for their required work (T. 25-26, J.A. 12); that 
extra board drivers are guaranteed a minimum week’s 
pay based on 800 miles of driving so long as they remain 
available during six days in a week; that this is not pay- 
ment for remaining on call but rather “This is a payment 
for the work he would do or could do. It’s a guaranteed 
wage.” (T. 26-27, J.A. 12, 18); that drivers reporting 
for work at the garage need not report in uniform, and 
extra board drivers generally do not (T. 28, J.A. 18, 14); 
that some of the drivers also leave their log books and 
other paraphernalia at the terminal when not on duty, 
which is permissible (T. 29, J.A. 14) ; that on the day of 
his accident the employee had called the dispatcher at the 
terminal and was informed “that he would probably be 
used that afternoon”; that he was subsequently called at 
2:15 p.m. to be at the garage at 4:00 p.m. for reporting 


5 These are the places to which the deceased also was expected 
to report. 
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for work (T. 30, J.A. 14, 15); that extra board drivers 
are paid only from the time they are to report, whether 
they arrive on the employment premises earlier or not 
(T. 32, J.A. 16); that a regular driver is similarly paid 
only from the time “when his bid calls for him to be at the 
garage” (T. 32-33, J.A. 16) ; that on the day of the acci- 
dent the deceased employee was in no sense of the word 
on the pay roll at the time of the accident because “he 
hadn’t reported to work’; that the extra board drivers 
are paid on a per-mile basis for miles operated; that if 
the driver has to wait for a driving assignment after he 
has reported in at the appointed time this rate can be 
increased (T. 33, J.-A. 16, 17). 


(c) Discussion 


The deputy commissioner’s task in the instant case was 
to decide from the evidence in the record, and the infer- 
ences to be drawn therefrom, whether the employee’s 
death, resulting from an automobile accident while going 


to work, was associated with his employment as claimed. 
It was solely within the province of the deputy commis- 
sioner, as trier of the facts, to determine the credibility 
of witnesses; he could believe any part or all of the evi- 
dence presented according to his judgment of its truthful- 
ness and reliability. Associated General Contractors v. 
Cardillo, 70 App. D.C. 303, 106 F.2d 237 (1939) ; Kwasi- 
zur v. Cardillo, 175 F.2d 235 (3d Cir. 1949), cert. denied 
338 U.S. 880; Gooding v. Willard, 209 F.2d 913 (2d Cir. 
1954) ; Wilson & Co. v. Locke, 50 F.2d 81 (2d Cir. 1981) ; 
John W. McGrath Corp. v. Hughes, 289 F.2d 403 (2d Cir. 
1961) ; Hudnell v. O’Hearne, 99 F. Supp. 954 (Md. 1951). 
And we have heretofore seen, with respect to the limited 
scope of review, the binding effect to be accorded a deputy 
commissioner’s resolution of evidence, conflicts of infer- 
ences, or mixed conflicts of facts and law. Cardillo v. 
Iiberty Mutual Ins. Co., 330 U.S. 469 (1947) ; Hurley v. 
Lowe, 83 U.S. App. D.C. 128, 168 F.2d 553 (1948), cert. 
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denied 334 U.S. 828, and Groom v. Cardillo, 73 App. D.C. 
358, 119 F.2d 697 (1941), all supra. 

It is readily apparent from judicial precedents estab- 
lished in situations analogous to the present one that the 
deputy commissioner in the instant case had ample war- 
rant in the record to support his determination that Mr. 
Foster’s injury and resultant death did not arise out of 
nor occur in the course of his employment within the 
meaning of Section 2(2) of the Longshoremen’s Act, 33 
U.S.C. 902(2). Here the deceased was fatally injured 
while driving his own automobile to report for work at 
his regular place of reporting. Neither the means of 
transportation nor the expense thereof were furnished or 
borne by the employer. There was no contract, express 
or implied, whereby the employer undertook to see that de- 
ceased reached one of his two regular places of reporting 
for his ordinary tour of duty.° The fact that in his em- 
ployment the deceased had no fixed hours of work and 
that he regularly had more than one place to report for 
work is not sufficient to remove him from the general rule 
which denies compensation to an employee who is injured 
while on his way to or from work. On the contrary, the 


6 The present case is entirely different from Lewis Wood Pre- 
serving Company V. Jones, 110 Ga. App. 689, 140 S.E.2d 113 (1964), 
upon which appellants place great emphasis, in that in the cited 
case claimant’s jury occurred while he was going to work outside 
of and in addition to his regular tour of duty pursuant to his 
employer’s instructions. The situation there is one of a “special 
errand” or “special mission” which results in liability because of 
the creation of a special danger not ordinarily assumed by an 
employee during his normal going to and coming from work. 

For somewhat similar reasons, the case of O’Brien v. First 
Camden Nat. Bank & Trust Co., 37 N.J. 158, 179 A.2d 740 (1962), 
also relied upon by appellants, is completely distinguishable from the 
instant case. There the employee had, pursuant to the employer’s 
specific instructions, interrupted his trip to work in order to fulfill 
2 particular work activity and was injured during that employer- 
ordered deviation. The same distinction has equal application in the 
ease of Carroll v. Provenzano, 259 N.Y. $.2d 118 (1965), cited by 
appellants, wherein the employer had expressly retained special 
control over the injured employee during the latter’s lunch period 
(at which time the injury occurred) pursuant to particular instruc- 
tions. 
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case is one falling within the “going and coming” rule, as 
it is popularly known. 

In Cardillo v. Liberty Mutual Insurance Co., 330 US. 
469 (1947), the Court stated with reference to this rule 
that the statutory phrase “arising out of and in the 
course of employment” has “generally been construed to 
preclude compensation” with respect to “injuries received 
by employees while travelling between their homes and 
their regular places of work”. This was recognition of 
what had been stated earlier in Voehl v. Indemnity Insur- 
ance Company, 288 U.S. 162, 169 (1933), viz., that “the 
general rule is that injuries sustained by employees when 
going to or returning from their regular place of work are 
not deemed to arise out of and in the course of their em- 
ployment. Ordinarily the hazards they encounter in such 
journeys are not incident to the employer’s business.” 
(Emphasis supplied.)7 Accord: Clark v. Commercial 
Casualty Ins. Co., 95 F.2d 58 (5th Cir. 1938) ; Guivarch 
v. Maryland Casualty Co., 37 F.2d 268 (5th Cir. 1930). 

In the Clark case, supra, compensation was denied an 
employee while going to work, despite an assertion (simi- 
lar to that made in the instant case) that the employee 
“was required to live where he could be reached by tele- 
phone at any time of the day or night, and was subject to 
call to perform his duties at the hotel at any time, and 
therefore he was in the course of his employment when 
going to work.” The appellate court quickly disposed of 
this contention by observing that the employee was going 
to work in a usual manner and that “his duties did not 
begin until he arrived at the hotel.” ® In the instant case, 


7 The present case falls into none of the exceptions referred to 
by the Supreme Court in the cited cases wherein travel injury 
awards have been recognized as valid. See Proctor v. Hoage, 65 
App. D.C. 153, 81 F.2d 555 (1933); United States Fidelity & 
Guaranty Co. v. Donovan, 94 U.S. App. D.C. 377, 221 F.2d 515 
(1954). 


8 Larson, Workmen’s Compensation, § 16.12, pp. 264-265, states 


The circumstance that the employee is “subject to call” should 
not be given any independent importance in the narrow field of 
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the employee was but proceeding to his usual place for re- 
porting to work, and his duties and his pay (at a guaran- 
teed minimum-mileage rate) did not commence, as the rec- 
ord shows without contradiction, until his actual arrival 
and reporting at that place. 

This Court has long ago recognized the propriety of the 
effect of what has been stated above. Thus, in Morgan v. 
Hoage, supra, 63 App. D.C. 355, 72 F.2d 727 (1934), 
arising under the District of Columbia Compensation Act, 
an employee was shot and killed while on his way from 
his home (where he had gone for dinner after having left 
his Navy Yard job) to his local lodge. He had with him 
books and funds of the lodge for which he was financial 
secretary. With reference to the non-relationship of the 
employee’s fatal injury and his work for the lodge as em- 
ployer, this Court said (p. 729) : 

In our opinion the Deputy Commissioner was right 


in holding that the injury sustained under these cir- 
cumstances did not occur in the course of the de- 


ceased’s employment. He was not at the time of the 
occurrence performing any service which he was re- 
quired to do by virtue of his employment as financial 
secretary of the lodge. His return to his home for 
dinner was not in any sense in the line of his em- 
ployment, but was purely personal. It is true he car- 
ried with him some money and books which belonged 


going to or from work; the important questions are whether 
the employee was in fact on an errand pursuant to call and what 
kind of errand it was... A fortiori, the mere fact that an 
employee is generally on call should not make a special errand 
of a normal going and coming trip that is not in reponse to a 
special call. (Emphasis supplied.) 


And where an employee has no fixed hours of work, as in the 
instant case, the exception made with respect to coverage of special 
errands in cases of employees working fixed hours is not generally 
applied to employees having no prescribed working hours. Ibid., 
n. 67. Consequently, in the instant case the employee’s traveling 
to work was not properly to be treated as some “special errand” 
coverage because of the irregular hours of work occasioned by the 
nature of the employment. Phillips v. Fitzhugh Motor Co., 380 Mich. 
183, 46 N.W.2d 922 (1951). 
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to the lodge and which he expected to take with him 
to his office, but his employment did not contemplate 
or require that he should perform any of his duties 
at home at the dinner hour or on his way to or from 
his home.® 


This same principle had previously been recognized in 
New Amsterdam Casualty Co. v. Hoage, supra, 60 App. 
D.C. 40, 46 F.2d 837 (1931). There an award, which the 
deputy commissioner made to the widow of an employee 
killed when struck by an automobile after leaving work 
and which was upheld by the lower court, was overturned 
by this Court in the opinion which declared that the 
award was not in accordance with law because the em- 
ployee “at the time of his injury was not performing serv- 
ices ‘arising out of and in the course of’ his employment.” 
In the instant case, the deputy commissioner but followed 
the precedents of this Court and other authorities. 

These precedents point out that it is not sufficient for 
an injury or death merely to arise out of employment. It 
must also be sustained in the course of such employment, 
as the result of a risk involved in or incidental to that 
employment, or to the conditions under which work is re- 
quired to be performed. The mere fact that the injury 
may even be contemporaneous or coincident with the em- 
ployment is not alone a sufficient basis for an award. 
Groom vy. Cardillo, supra, 73 App. D.C. 358, 119 F.2d 
697 (1941); Ayers v. Hoage, 61 App. D.C. 388, 63 F.2d 
364 (1933) ; Fazio v. Cardillo, 71 App. D.C. 264, 109 F.2d 
835 (1940). The rule, cited with approval by this Court 
in Voehl v. Indemnity Insurance Company of North 
America, supra, 61 App. D.C. 178, 58 F.2d 1074 (1982), 
affirmed 288 U.S. 162 (1938), is set forth by Chief Justice 


°Tt is significant to point out that while appellants seek to 
predicate compensability on some theory, not borne out by the 
facts, that the deceased was a 24-hour employee who remained 
available for calls and was paid wages on that basis, they make 
no contention that liability would exist here for all injuries sus- 
tained away from work, e.g. at home, at a movies, at a party, etc. 
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Rugg of Massachusetts in MeNicol’s Case, 215 Mass. 497, 
102 N.E. 697 (1916): 


“Tn order that there may be recovery the injury must 
both arise out of and also be received in the course 
of the employment. Neither alone is enough... It 
is sufficient to say that the injury is received ‘in the 
course of’ the employment when it comes while the 
workman is doing the duty which he is employed to 
perform. It arises ‘out of? the employment, where 
there is apparent to the rational mind upon consid- 
eration of all the circumstances, a casual connection 
between the conditions under which the work is re- 
quired to be performed and the resulting injury. 
Under this test, if the injury can be seen to have 
followed as a natural incident of the work and to 
have been contemplated by a reasonable person famil- 
iar with the whole situation as a result of the ex- 
posure occasioned by the nature of the employment, 
then it arises ‘out of’ the employment. But it ex- 
cludes an injury which cannot fairly be traced to the 
employment as a contributing proximate cause and 
which comes from a hazard to which the workman 
would have been equally exposed apart from the em- 
ployment. The causative danger must be peculiar to 
the work and not common to the neighborhood. It 
must be incidental to the character of the business 
and not independent of the relation of master and 
servant.’ (Emphasis supplied.) * 


It cannot justifiably be argued that the employee’s in- 
jury in the present case either arose “out of” or occurred 
“in the course of” his employment. Tt did not arise out of 
employment because the journey to his reporting station 
was not a “natural incident of the work”. Work was not 


10 Appellants’ reliance on New Amsterdam Casualty Co. v. Hoage, 
61 App. D.C. 306, 62 F.2d 468 (1932), is completely misplaced. We 
have no quarrel with the proposition that compensation may be 
paid for a street injury. What is necessary, as the above-quoted 
case indicates, is that the episode must have an association with 
or relationship to some work activity. Such a nexus is wanting 
in the case under review. 
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a causative force. And it did not occur in the course of 
employment because it did not happen in point of time and 
place while he was “doing the duty which he is employed 
to perform”. In driving to work in his own automobile 
to suit his own convenience of commencing work, the em- 
ployee was doing nothing more than was normal for any 
other employee who is making his everyday journey from 
home to the place where his work is to be done or from 
where it is to begin. Nothing in the record shows in any 
way that the ride to report to work was, in character, to 
be equated with work itself. The employee was not un- 
der the control of his employer at the instant he was in- 
jured. Evidence in the record from the employee’s super- 
visor shows that work did not commence until the em- 
ployee had reported in. At all other times, all drivers, in- 
cluding the deceased, were considered to be “on their 
own”. 

Nor does the fact that the employee was entitled to a 
minimum-mileage wage rate change the non-covered char- 
acter of his travel to report for work. The mere mode of 
payment did not make the deceased an employee during 
his off-duty hours. To hold otherwise would make the em- 
ployer an insurer for virtually any injury which might 
befall the employee while off the employment premises and 
not actually performing the actual duties of a bus driver.” 
Here the minimum rate that might become payable if no 
actual driving was done was not an exclusive method of 
payment. If the employee was called to report for work 
and if he did drive a sufficient number of miles, his pay 
was then calculated on a basis of miles driven. There is 
no evidence in the record to indicate that the employee 
was ever paid other than on the latter basis. And there is 
no evidence to show that he was paid for any alleged wait- 
ing time. Certainly there was a far greater pattern of 
regularity of work for the deceased than, for example, 
exists for many construction workers in the District of 
Columbia. Yet no one would seriously contend that con- 


11 See footnote 9, supra. 
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struction workers who work only when called should be 
considered employees during the time between calls, Simi- 
larly, no one would contend that substitute teachers, who 
also are subject to call, are employees beyond the time 
that they actually perform teaching activities. And this 
would be true even though, in addition to their regular 
pay for actual work done, these workers or teachers might 
be guaranteed a pay rate based on some minimum number 
of jobs to be done during a specified period of time. | 

The record in the present case shows that if a driver 
were called and were to “miss out” he would actually lose 
his guarantee for that week. The only situation wherein 
the employee would receive his “guarantee’”—and there is 
no evidence that this employe ever did receive it—would 
occur if a driver were never called or, if called, drove less 
than the number of miles specified in the guarantee. As 
we have said before, the employee in the instant case was 
not hired “to wait” or to remain “on call”. Instead, he 
was hired to drive a bus and, in the performance of this 
duty, was subject to call at times which, while irregular, 
were fairly ascertainable in advance. When at home or 
otherwise off the employment premises he was, according 
to his supervisor’s testimony, on his own and not under 
any form of control by his employer. See Armour & Co. 
v. Wantock, 323 U.S. 126 (1944). 

Certainly, in view of the foregoing, it cannot be said 
that the deputy commissioner was, on the basis of the evi- 
dence of record, “compelled” to award compensation, 
O'Leary v. Brown-Pacific-Maxon, Inc., 340 U.S. 504 
(1951), particularly in view of this Court’s action over- 
turning an award in New Amsterdam Casualty Co. v. 
Hoage, supra, 60 App. D.C. 40, 46 F.2d 837 (1931). Nor 
ean it be said that the deputy commissioner’s conclusion 
was “irrational”, O’Keeffe v. Smith, Hinchman & Grylls, 
380 U.S. 359 (1965), or “forbidden by the law’, Cardillo 
v. Liberty Mutual Ins. Co., 330 U.S. 469 (1947). 


20 
CONCLUSION 


In view of the above, it is the respectful submission of 
the appellee deputy commissioner that the compensation 
order complained of is in accordance with law, and that 
the judgment of the Court below sustaining it was proper 
and should be affirmed. 


DAvip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Assistant United States Attorney. 
Attorneys for Appellee Massey. 


CHARLES DONAHUE, 
Solicitor of Labor. 


ALFRED H. MYERS, 
GEorRGE M. LILLy, 
Attorneys, 
U.S. Department of Labor. 
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Appellants do hereby petition this Court for a 
rehearing of their appeal or, in the alternative, they 
petition for a rehearing en banc by the full Court on 
the following grounds: 


1. The majority opinion of this Court has disposed 
of this claim for death benefits under the District of 
Columbia Workmen’s Compensation Act by reference 
to the “going and coming” rule without taking full 
cognizance of the facts of this case which bring it 
within the well-established exceptions to that rule. 
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These are, that in the instant case the employee was 
being paid by the employer for the trip he was 
making at the time that he sustained his fatal injuries; 
that the trip was being made pursuant to an em- 
ployment contract obligation and was controlled by 
the employer as to time and route; and that the 
employee was hired to perform special errands and 
was performing a special errand for the employer’s 
benefit at the time that he sustained his injuries and 
death. 


2. The factual finding that the employee “was 
given several hours’ notice each time” does not reflect 
the facts of this case as reported in the record of the 
Deputy Commissioner’s hearing. It is clear that the 
majority opinion attaches considerable weight to this 
finding, as it certainly should, but the finding is 
directly contrary to the record (JA 6, 7, 14, 15). If 
this finding were accurate, it undoubtedly would 
serve to remove from this case much of the element 
of employer control over the trip, but since the fact is 
that the employee received only one-hour and forty- 
-five minutes’ notice in this case and that this was 
only enough notice to immediately begin his response 
to the call, appellants contend that a rehearing should 
be held to afford an opportunity to correct this 
factual misconception which must have strongly 
influenced the legal conclusion. 


3. Rehearing is also requested on the basis that the 
approach and rationale of the majority opinion 
cannot be reconciled with the previous decisions of 
this Court in workmen’s compensation cases. Appel- 
lants cited two State decisions to the Court which 
were felt to present identical essential fact situations 
with a rationale of application of the workmen’s 
compensation law which was deemed to follow the 
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precedents of this Court to the last detail. See 
O’Brien v. First Camden Nat’l. Bank & Trust Co., 37 
NJ. 158, 179 A.2d 740 (1962); and Lewis Wood 
Preserving Company v. Jones, 110 Ga.App. 689, 140 
S.E.2d 113 (1964). (Neither appellants nor appellees 
cited any federal circuit court cases with similar fact 
situations which could be said to have been control- 
ling.) These cases were neither distinguished nor 
rejected by the majority opinion and it is urged that 
their language succinctly expresses the proper appli- 
cation of the principles controlling a workmen’s 
compensation case in accordance with the philosophy 
expressed by this Court. 


I. 


THE FACTS OF THIS CASE QUALIFY IT 
FOR ANY ONE OF THREE WELL- 
ESTABLISHED EXCEPTIONS TO 
THE “GOING AND COMING” RULE 


The essence of the majority opinion is that, 
generally speaking, the injuries sustained by em- 
ployees going to or coming from work are not 
compensible and they conclude that appellants have 
not shown facts to take this case out of that general 
tule. At the outset it should be observed that the 
so-called rule does not embody any statutory lan- 
guage, but is a rule of interpretation, and the 
underlying rationale for the rule is that, generally 
speaking, an employee going to or coming from work 
is not performing any service for his employer 
contemplated by the employment contract. Viewed 
in that context, the rule is sound and appellants do 
not seek to vitiate the general principle in any way. 
However, there are three types of cases in which the 
going or coming may become a part of the employ- 
ment, and the Court has failed to give adequate 
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recognition to those factors of the appellants’ case 
which meet the standards for exception to the rule. 


First of all, it cannot be disputed as a matter of law 
that where an employee is paid for making the trip 
from his home to his work the employer has 
recognized that the trip is part of the work and any 
injury sustained in the course of the trip will be 
deemed an injury sustained in the course of em- 
ployment. Voehl v. Indemnity Ins. Co. of N. 
America, 288 U.S. 162, 53 S.Ct. 380, 77 L.Ed. 676 
(1933). Decedent was a member of a special class of 
employees of Safeway Trails, Inc. known as an “extra 
board” bus driver. All other drivers, referred to as 
regular run drivers, had only one duty to perform for 
Safeway Trails, Inc., namely driving their bus. It was 
only for that duty that they were paid, and they were 
paid a direct mileage rate for the number of miles 
that they drove. Extra board operators, however, had 
two sets of duties by virtue of their employment by 
Safeway Trails and two pay systems applicable to 
those two sets of duties. For their actual miles driven, 
they were entitled to the same rate of pay as the 
regular run drivers, but they were also obligated by 
virtue of their employment contract to remain on call 
twenty-four hours a day, to equip themselves with 
telephone service so that they could receive a call 
from their employer and respond to that call. For 
doing all of these three things, making themselves 
available for call, receiving call, and responding to 
that call, the extra board operators were guaranteed a 
minimum weekly wage. The wage could not be 
earned if the extra board man did not fulfill all three 
conditions. The actual act of response was a prereq- 
uisite to his earning that wage, and consequently Jack 
Neil Foster was earning it at the time that he met his 
death. This is payment for the act of responding. 
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Receiving and responding to calls from the employer 
to report were just as much a part of his employment 
as the actual driving of a bus. 


Secondly, it is well recognized that the trip from 
home to place of duty will be considered part of the 
employment in those cases where the employer 
controls the trip and derives some benefit therefrom. 
The majority opinion states that at the time of his 
injuries the decedent was driving over a route selected 
by him. The fact is that the employer had established 
the extra board system in such a way as to leave no 
freedom of choice for this employee. He could use 
only the most direct route from his home to his 
reporting destination. He was given a notice of only 
one hour and forty-five minutes for reporting. On the 
date in question, he was called at 2:15 to be at the 
employer’s garage at four o’clock (JA 14). The usual 
amount of warning time was approximately an hour 
and a half, and the driving time from Mr. Foster’s 
home to either of the two destinations was forty-five 
minutes to an hour depending on the traffic (JA 4, 
5). Thus the operator had only sufficient time to stop 
whatever he was doing, perhaps get something to eat, 
get cleaned up and into his uniform, collect his 
various working equipment and paraphernalia (such 
as log books, coin changer, I.C.C. Regulations, trans- 
fers, etc.) and proceed immediately to the appointed 
destination by the most direct route. In this manner, 
it can be seen, the entire operation was controlled by 
the employer. It was the employer’s call that set the 
chain of events in motion. It was the employer’s 
order that placed the decedent where he was at the 
time that he sustained his accidental injuries resulting 
in his death. He was obligated by virtue of his 
contract of employment to do exactly what he was 
doing at the time that he was injured and he was 


6 


obligated because of the order issued by his em- 
ployer. The employer controlled his actions and 
benefited therefrom. It was this method that the 
employer had chosen to meet his particular needs and 
emergencies and it is fair to presume that he chose it 
because it was the one most economical to him. 


A third well-recognized exception to the going and 
coming rule is that which is known as the special 
errand. The majority opinion states that the decedent 
was not on any special errand for his employer, but a 
more careful review of the function of the extra 
board operators in the employment plan of Safeway 
Trails, Inc. leads inescapably to the conclusion that 
this employer created an entire category of special 
errand employees. How else could one describe the 
extra board operators? What was their function? 
What need of the employer’s were they utilized to 
satisfy? In every case in which they were called, it 
was because of some extra mission which had to be 
performed. They were called when extra buses were 
required to handle the passenger load. They were 
called when a regular operator became ill and could 
not handle his run. They were called in cases of 
breakdowns and emergencies and special excursions 
and so forth. This is precisely what a special errand is. 
It was the employer’s plan to keep these men at home 
until he had a particular need for them. He thereupon 
would call them to help him meet each special 
situation as it arose. The placing of the call was the 
beginning of the exercise of dominion and control 
over the activities of that employee. Everything he 
did in response to that call furthered the employer’s 
interest by performing whatever special errand it was 
the employer had called him to perform. 


Thus we see in three different ways that the facts 
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of this case bring it well within established and 
recognized exceptions to the general rule. 


Il. 


THE EMPLOYEE WAS NOT “GIVEN SEVERAL HOURS’ 
NOTICE EACH TIME” AS STATED BY THE COURT, 
AND RELIANCE ON THIS ERRONEOUS FINDING 
COULD HAVE BEEN DISPOSITIVE OF THE CASE 


It must be clearly established by reference to page 
14 of the Joint Appendix that on the day that he was 
injured, Mr. Foster was called by his dispatcher at 
approximately 2:15 p.m. and ordered to report to the 
garage at 4:00 p.m. This is not “several hours’ notice” 
and the distinction is vital. The misstatement is 
perhaps understandable if one read only page 15 of 
the Joint Appendix referring to an earlier conversa- 
tion between Mr. Foster and the dispatcher, when the 
decedent had attempted to get a projection or an 
educated guess as to whether or not he was likely to 
be called later that day. He was informed that he 
probably would be called, but he was not given either 
a time or a place to report. He was not free to leave 
his home at this time. He had to still await the actual 
order, as he had contracted to do, and that order 
came at 2:15 p.m. Mrs. Foster testified, at page 6 of 
the Joint Appendix, that these projections were not 
reliable. The fact is that the employee could take no 
action in response to the dispatcher’s guess as to 
probabilities. He acted in response to the definite call. 


Appellants can perceive that if this employee had 
several hours’ notice of his time and place to report, 
then his situation in that regard was not exceptional. 
In fact it would be scarcely different from any 
employee who worked set hours because the journey 
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from home to work would be accomplished, for all 
practical purposes, at the employee’s convenience. 
But this was not the situation at Safeway Trails, Inc. 
for extra board operators. They were on call twenty— 
four hours a day and were normally given a notice of 
an hour and a half. (JA 9). Mrs. Foster testified that 
her husband needed 45 minutes to an hour for driving 
time (JA 5), consequently this notice gave him just 
enough time to make his preparations and report. 


The important factor regarding this petition, how- 
ever, is that appellants cannot know how much 
weight was attached to this erroneous fact finding in 
the Court’s process of concluding that decedent’s 
injuries did not arise out of and in the course of 
employment. In considering a question that broad, 
this particular fact could have been dispositive. 
Appellants contend that correction of this error must 
surely compel the opposite result. 


Ii. 


THE APPROACH AND THE DECISION OF THE MAJOR- 
ITY ARE AT ODDS WITH THE PURPOSES OF THE ACT 
AND THE PRECEDENTS ESTABLISHED BY THIS 
COURT AND FOLLOWED BY OTHER JURISDICTIONS. 


Appellants submit that the opinion rendered in this 
case is inharmonious with the oft-repeated holdings 
of this Court that the Act is to be construed with a 
view to its beneficent purposes and that doubts, 
including the factual, are to be resolved in favor of 
the employee or his dependent family. The express 
statutory presumption of compensability grounded in 
the humanitarian nature of the Act and the require- 
ment that this presumption must be overcome by 
substantial evidence from the employer are entirely 
missing from the opinion. Appellants instead are told 
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that Jack Neil Foster agreed to an employment 
contract, an important condition of which was that 
he keep himself available for and respond to his 
employer’s call, and actually responded to such an 
employer’s directive, entirely at his own peril. 


While state cases certainly are not controlling, the 
state courts have dealt with identical statutory 
requirements that injuries arise out of and in the 
course of employment, and several have evolved a 
judicial approach to workmen’s compensation cases 
which mirror the philosophy so clearly enunciated by 
this Court. For this reason, appellants have called 
attention to the O’Brien and Lewis Wood Preserving 
Company cases cited supra. The highest courts of 
New Jersey and Georgia, respectively, have spoken 
with the heart and mind of this Court in dealing with 
factual and legal questions identical to those in the 
instant case. Appellants commend the rationale of 
these decisions to the Court and assert that no 
contrary authority from a higher court or one of 
equal standing has been demonstrated. 
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CONCLUSION 


The broad public policy considerations and legal 
precedents established in this jurisdiction and else- 
where require that this case be given a thorough 
second look and rehearing. A mistaken finding of 
fact, which is very likely to have been dispositive of 
the entire case, should not be allowed to stand as the 
foundation for this decision. Appellants pray for an 
opportunity to have this case determined by scruti- 
nizing the evidence in light of all the conditions of 
employment rather than by a quick application of the 
exclusionary going and coming principle. Appellants 
suggest that a departure of this magnitude should 
stand the test of review by the full Court, en banc, in 
order to prevent that type of confusing inconsistency 
which is so detrimental to orderly judicial process. 


Respectfully submitted, 


DENNIS COLLINS 
WILLIAM J. FITZGERALD 


421 Shoreham Building 
Washington, D.C. 20005 


Attorneys for Appellants 
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